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ABSTRACT 

 

 

 

 

In the construction industry, the standard form of building contract is one of the 

key methods of ameliorating a potentially fractious relationship to achieve a common end. 

All standard forms of construction contract contain clauses for determination of contracts. 

There is a distinction between “determination” and “termination”. Briefly, termination of 

a contract takes place at a point in time in the course of a contract period when a legally 

binding contract is brought to an end before it has been discharged by performance due to 

the acts of one or both parties. Under standard form of construction contract, there are 

several clauses provided for determination of contract by the employer and the 

determination of contract by contractor. Under both PWD 203A and PAM 1998 standard 

forms of contract, it has provided several conditions which allow the employer to 

determinate the contract of the employment. Under both contracts, there are several 

default by the contractor which will caused the employer to determine their employment, 

such as suspension of works by contractor; failure to proceed regularly and diligently; 

failure to remove defective works; assignment or sub-letting without consent; failure to 

execute works in accordance with the contract and bankruptcy, insolvency, etc of the 

contractor. Therefore, the employer may determine the contract pursuant the defaults of 

the contractor. Normally, some of the contractors are unfamiliar with the clauses 

provided under the contract. Therefore, by investigating the most frequent reasons for 

determination by employer according to the standard form of contract, it will be able to 

create awareness among the contractors. So, the contractors can prevent from being 

determined by the employer. 
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ABSTRAK 

 

 

 

 

Dalam industri pembinaan, borang kontrak standard merupakan salah satu cara 

untuk mengurangkan hubungan tegang dan mencapai satu penamatan yang mutlak. 

Semua borang kontrak standard mengandungi klausa penamatan kontrak. Terdapat 

perbezaan antara perkataan “determination” dan “termination”. Secara umumnya, 

penamatan sesebuah kontrak merupakan satu kontrak yang jilid mencapai satu hujung 

penamatan sebelum kontrak tersebut dilepaskan secara kesempurnaan kerja yang 

dilakukan oleh satu atau kedua-dua pihak. Dalam borang kontrak standard, terdapat 

beberapa klausa bagi penamatan kontrack oleh majikan dan penamatan kontrak oleh 

kontraktor. Dalam kedua-dua JKR 203A dan PAM 1998 borang kontrak standard, 

terdapat beberapa keadaan yang dibekalkan untuk membolehkan majikan menamatkan 

kontrak tersebut. Kesilapan kontraktor yang dibekalkan dalam kedua-dua kontrak 

tersebut adalah seperti menggantung perjalanan kerja tanpa sebab yang munasabah, gagal 

meneruskan kerja mengikut aturan dan tekunnya, gagal menukar atau mengganti kerja 

yang cacat, sub-sewa kerja tanpa pengetahuan majikan dan kebankrapan atau 

ketaksolvenan kontraktor. Oleh itu, majikan boleh menamatkan kontrak tersebut 

mengikut kemungkiran yang dilakukan oleh kontraktor. Biasanya, sesetengah kontraktor 

kurang biasa dengan klausa dalam kontrak. Oleh yang demikian, dengan mengkaji sebab 

yang paling kerap menyebabkan penamatan kontrak oleh majikan mengikut borang 

kontrak standard, ini akan meningkatkan kesedaran kontraktor. Dengan ini, kontraktor 

boleh mengelakkan supaya kontrak tidak ditamatkan oleh majikan mereka. 



 

 

vii 
 

 

 
 

 

TABLE OF CONTENTS 

 

 

 

 

CHAPTER    TITLE     PAGE 

 

DECLARATION ii 

DEDICATION iii 

ACKNOWLEDGMENTS iv 

ABSTRACT v 

ABSTRAK vi 

TABLE OF CONTENTS vii 

LIST OF CASES xi 

LIST OF ABBRIEVATIONS xiv 

 

         1             INTRODUCTION 1 

1.1  Background Study 1 

1.2 Problem Statement 4 

1.3 Objective 6 

1.4 Scope of Study 7 

1.5 Significance of Study 7 

1.6 Research Methodology 9 

 

         2            DETERMINATION OF CONTRACT AT COMMON LAW AND 

CONTRACT ACT 1950 12 

2.1  Introduction 12 



 

 

viii 
 

CHAPTER    TITLE     PAGE 

 

2.2 Determination at Common Law 14 

2.2.1 Discharged by Frustration 16 

2.2.2 Discharged by Repudiation 21 

2.2.3 Discharged by Agreement 24 

2.3 Determination at Contract Act 1950 26 

2.3.1 Discharged by Performance 26 

2.3.2 Discharged by Agreement 28 

2.3.3 Discharged by Impossibility of Performance 31 

2.3.4 Discharged by Breach 32 

2.4 Conclusion 34 

 

         3            DETERMINATION OF CONTRACT BY EMPLOYER IN 

CONSTRUCTION UNDER PWD 203A AND PAM STANDARD 

FORMS OF CONTRACT 35 

3.1  Introduction 35 

3.2 Determination of Contract by Employer under PWD 203A 

Standard Form of Contract 37 

3.2.1 Suspension of Work 42 

3.2.2 Failure to Proceed Regularly and Diligently 42 

3.2.3 Failure to Execute Works in Accordance with Contract or 

Persistently Neglects to Carry Out Contractual Obligations 43 

3.2.4 Neglect to remove defective work 44 

3.2.5 Subletting without Consent and Failure to Incorporate 

Automatic Determination Provision in Sub-contract 44 

3.2.6 Bankruptcy, Insolvency, etc. of the Contractor 45 

3.2.7 Effects of Determination of Contractor’s Employment 45 

3.3 Determination of Contract by Employer under PAM 1998 Standard 

Form of Contract 48 

3.3.1 Suspension of Work 50 



 

 

ix 
 

CHAPTER    TITLE     PAGE 

 

3.3.2 Failure to Proceed Regularly and Diligently 52 

3.3.3 Failure to Remove Defective Work 53 

3.3.4 Assignment or Sub-letting without Consent 54 

3.3.5 Abandoned the Contract 55 

3.3.6 Persistent Refusal or Failure to Comply with An 

Architect’s Instruction 55 

3.3.7 Contractor Becoming Bankrupt, Etc 58 

3.3.8 Rights and Duties of the Employer and Contractor on 

Determination of Employment of Contractor 60 

3.4 Conclusion 65 

 

         4            DISPUTES ASSOCIATED WITH DETERMINATION OF 

CONTRACT BY EMPLOYER IN CONSTRUCTION 66 

4.1 Introduction 66 

4.2 Suspension of Works 68 

4.2.1 Review of the Disputes Caused by Suspension of Works 76 

4.3 Failure to Proceed Regularly and Diligently 76 

4.3.1 Review of the Disputes Caused by Failure to Proceed 

Regularly and Diligently 84 

4.4 Failure to Remove Defective Work 85 

4.4.1 Review of the Disputes Caused by Failure to Remove 

Defective Works 87 

4.5 Assignment or Sub-letting without Consent; Failure to Execute 

Works in Accordance with Contract; Bankruptcy, Insolvency, etc. 

of the Contractor 88 

4.6 Others Dispute Caused the Determination of Contract By 

Employer 89 

4.7 Conclusion 91 

 
 



 

 

x 
 

CHAPTER    TITLE     PAGE 

 

         5            CONCLUSION AND FUTURE RECOMMENDATION 97 

5.1 Introduction 97 

5.2 Research Findings 98 

5.3 Future Recommendation 102 

5.4 Conclusion 103 

 

REFERENCE  104 

 

 

 

 

 

 

 

 



 

 

xi 
 

 

 

 

 

LIST OF CASES 

 

 

 

 

CASES                                                                                                                       PAGE 

 

Appleby v Myers [1867] 16 LT 669 .................................................................................. 21 

Architectural Installation Services Ltd v James Gibbons Windows Ltd [1989] 46 BLR 91

....................................................................................................................................... 38 

Archivent Sales & Developments Ltd v Strathclyde Regional Council (1984) 27 BLR 28

....................................................................................................................................... 61 

Avery v Bowden [1855] 26 Law Journal Queen’s Bench 3 .............................................. 23 

British Eagle International Airlines Ltd v Compagnie Nationale Air France [1967] 2 All 

ER 390 .......................................................................................................................... 59 

Chermar Productions v Prestest (1992) 8 Const LJ 44.................................................... 61 

Choo Yin Loo v Visuvalingam Pillay (1930) 7 FMSLR 135 ............................................ 33 

Chunna Mal Ram Nath v Mool Chand [1928] 55 IA 154................................................. 30 

Crestar Ltd v Carr and Another [1987] 2 FTLR 135 ....................................................... 48 

D. & C. Builders Ltd v Rees 2 All ER 837 ....................................................................... 25 

Davis Contractors Ltd v Fareham Urban District Council [1956] 2 All ER 145............ 17 

Dawber Williamson (Roofing) Ltd v Humberside Country Council [1979] 14 BLR 70 . 45, 

61 

DMCD Museum Associated Sdn Bhd v Shademaker (M) Sdn Bhd (No 2) [1999] 4 MLJ 

243................................................................................................................................. 41 

Fajar Menyensing Sdn Bhd v Angsana Sdn Bhd [1998] 2 AMR 1530..... 39, 41, 56, 77, 93 



 

 

xii 
 

CASES                                                                                                                       PAGE 

 

Farley v Housing & Commercial Devlopments Ltd (1984) 26 BLR 66 ............. 59, 89, 101 

George Barker (Transport) Ltd v Eynon [1974] 1 All ER 900......................................... 59 

Greater London Council v Cleverland Bridge & Engineering Co Ltd [1986] 34 BLR 50

....................................................................................................................................... 52 

Highceed Corp Sdn Bhd v Warisan Harta Sabah Sdn Bhd & Anor [1986] 2 MLJ 241.. 90, 

93 

Hounslow Borough Council v Twickenham Garden Developments Ltd [1979] 7 BLR 81

................................................................................................................................. 39, 56 

Intelek Timur Sdn Bhd v Future Heritage Sdn Bhd [2004] 1 MLJ 401................ 68, 84, 93 

J. M. Hill & Sons Ltd v London Borough of Camden [1981] 18 BLR 31 ........................ 24 

JKP Sdn Bhd v PPH Development (M) Sdn Bhd [2003] 6 MLJ 192.......................... 69, 93 

JM Hill & Sons Ltd v London Borough of Camden [1980] 18 BLR 31 ......... 41, 51, 52, 57 

John Jarvis Ltd v Rockdle Housing Association Ltd [1986] 10 Con LR 51 ..................... 58 

Kokomewah Sdn Bhd v Desa Hatchery Sdn Bhd [1995] 1 MLJ 214.................... 78, 85, 93 

Kong Wah Housing Development Sdn Bhd V Desplan Construction Trading Sdn Bhd 

[1991] 3 MLJ 269 ................................................................................................... 79, 94 

Lim Chon Beng v Pulau Kembar Sdn Bhd [2005] 7 MLJ 180.................................... 70, 94 

Loke Hong Kee (S) PTE Limited v United Overseas Land Limited [1982] 2 MLJ 83 80, 94 

Majlis Perbandaran Seremban v Maraputra Sdn Bhd [2004] 5 MLJ 469 ................. 71, 94 

Malayan Flour Mills Bhd v Raja Lope & Tan Co [1998] 2 CLJ Supp 89.................. 38, 81 

Mayfield Holdings v Moana Reef [1973] 1 NZLR 309.................................................... 61 

Megarry J Hounslow London Borough Council v Tivikenham Garden Development Ltd 

[1971] ch 233 ................................................................................................................ 60 

Mersey Steel & Iron Co. v Naylor, Benzon & Co. [1884] 9 App Cas 434 ................. 21, 55 

Mertens v Home Freeholds Co. Ltd [1921] 2 KB 526 ..................................................... 19 

Metropolitan Water Board v Dick, Kerr & Co. Ltd [1918] AC 119 ................................ 19 

Mvita Construction Co Ltd v Tanzania Harbours Authority (1990) 46 BLR 19 ......... 5, 48 

Official Assignee v Chartered Industries of Singapore Ltd [1978] 2 MLJ 99............ 81, 95 

Pan Ah Ba & Anor v Nanyang Construction Sdn Bhd [1969] 2 MLJ 181 ....................... 30 



 

 

xiii 
 

CASES                                                                                                                       PAGE 

 

Parsons v Sovereign Banks of Canada [1913] Ac 160..................................................... 59 

Pekeliling Triangle Sdn Bhd & Anor v Chase Perdana Bhd [2003] 1 MLJ 130.. 72, 86, 95 

Petowa Jaya Sdn Bhd v Binaan Nasional Sdn Bhd [1988] 2 MLJ 261 ...................... 82, 95 

Ramli bin Zakaria & Ors v Government of Malaysia [1982] 2 MLJ 257 ........................ 32 

Renard Constructions Ltd v Minister of Public Works [1992] 26 NSWLR 234 .............. 41 

Sapiahtoon v Lim Siew Hui [1963] MLJ 305.................................................................... 49 

Shipton Anderson & Co v Weil Brothers & Co [1912] 1 KB 574 .................................... 51 

Sim Chio Huat v Wong Ted Fui [1983] 1 MLJ 151.......................................................... 28 

Sir Lindsay Parkinson & Co. Ltd v Commissioners of Works and Public Buildings [1950] 

1 ALL ER 208............................................................................................................... 20 

SK Styrofoam Sdn Bhd v Pembinaan LCL Sdn Bhd [2004] 5 MLJ 385 ............... 41, 73, 95 

Suisse Atlantique Societe d’ Armement Maritime SA v NV Rotterdamsche Kolen Central 

[1966] 2 All ER 61........................................................................................................ 22 

Sutcliffe v Chippendale & Edmonson [1971] 18 BLR 149......................................... 37, 49 

Tai Wah Construction Co v Government of Malaysia (Jabatan Kerja Raya Sarawak) 

[2005] 2 MLJ 442 ......................................................................................................... 83 

Tan Tong Meng (PTE) LTD v Artic Builders & Co (PTE) Ltd [1986] 2 MLJ 241 .... 86, 95 

Thamesa Designs Sdn Bhd v Kuching Hotels Sdn Bhd & 3 Ors [1993] 2 AMR 2083..... 47 

Thomas Feather & Co. (Bradford) Ltd v Keighley Corporation [1953] 53 Local 

Government Reports 30 ...................................................................... 14, 50, 55, 88, 100 

Usaha Damai Sdn Bhd v Kerajaan Negeri Selangor [1995] 5 MLJ 601 ............. 37, 42, 74 

Vistanet (M) Sdn Bhd v Pilecon Civil Works Sdn Bhd [2005] 6 MLJ 664 ................. 75, 96 

West Faulkner Associates v London Borough of Newham  [1994] 71 BLR 1.................. 43 

White & Carter (Councils) Ltd v McGrego [1961] 3 All ER 1178r................................. 22 

Willment Brothers Ltd v North-West Thames Regional Helth Authority (1984) 26 BLR 51

......................................................................................................................... 59, 89, 101 

Yeoh Kim Pong (Realty) Ltd v Ng Kim Pong [1983] 1 MLJ 151 ..................................... 28 

 

 



 

 

xiv 
 

 

 

 

 

LIST OF ABBRIEVATIONS 

 

 

 

 

AC  Appeal Cases, House of Lords 

ALL ER  All England Law Reports 

AMR  All Malaysia Reports 

BLR  Building Law Reports 

CIDB  Construction Industry Development Board 

CLJ  Current Law Journal (Malaysia) 

ER  Equity reports 

IEM  Institute Of Engineer Malaysia 

JKR  Jabatan Kerja Raya 

MLJ  Malayan Law Journal 

NLJ  New Law Journal 

PAM  Pertubuhan Arkitek Malaysia 

PWD  Public Work Department  

S.O.  Superintending Officer 

TLR  Times Law Report 



 

 

 

 

 

 

CHAPTER ONE 

 

 

 

 

INTRODUCTION 

 

 

 

 

1.1  Background Study 

 

 

Construction in Malaysia spans a wide spectrum of activities stretching from 

simple renovation works for private homes to massive construction projects. Every such 

building activity may create its own unique set of requirements and circumstance. The 

different sectors including employer groups, contractors, suppliers, manufacturers, 

professionals have their own interests which are very often divergent and competing in 

nature.1  

 

 

The standard form of building contract is one of the key methods of ameliorating 

a potentially fractious relationship to achieve a common end. It evidences the legal 

relationship between the parties in contract and provides the administrative procedures 

                                                 
1 Sundra Rajoo. (1999). The Malaysian Standard Form of Building Contract (the PAM 1998 Form). 2nd 
Edition, Malayan Law Journal Sdn Bhd. Pg 3 
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necessary for the realization of the legal relationship. Any standard form of contract 

would need to appreciate and incorporate all the special requirements and circumstances 

that a project would call for. A standard form of building contract would therefore be 

useful in expressing the obligation of the parties and setting out the reasonable clarity the 

scope of the project.2 

 

 

 In Malaysia, there are several types of Standard Form of Contract available to use 

in construction, such as PWD 203A, PAM, CIDB, IEM and etc. The PWD forms of 

contract are the de facto standard forms of contraction contract used by the Malaysian 

public sector. In fact, this has been in recent years increasing usage of the PWD forms 

with amendments by the private sector as well, especially in civil engineering 

construction.3 However, the PAM standard form of building contract was very widely 

used in the private sector. 

 

 

All standard forms of construction contract contain clauses for determination of 

contracts. There is a distinction between “determination” and “termination”. The 

common law right to terminate or ‘repudiate’ a contract can arise in either of two 

situations. First, one party may make clear that it has no intention of performing its side 

of the bargain. Secondly, that party may be guilty of such a serious breach of contract that 

it will be treated as having no intention of performing. A breach of this kind is known as 

a ‘repudiatory breach’. In both cases, the innocent party has a choice; either to ‘affirm’ 

the contract and hold the other party to its obligations (while claiming damages as 

appropriate for the breach), or to bring the contract to an end. If repudiation is opted for, 

then both parties are released from any further contractual obligation to perform.4  

 

 

                                                 
2 Ibid. 
3 Lim Chong Fong. (2004). The Malaysian PWD Form of Construction Contract. Thomson Asia Pte Ltd. 
Pg 1 
4 Murdoch, J and Hughes, W. (1997). Construction Contracts: Law and Management. E & FN Spon. 
London. Pg 324 
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By contrast, many building contracts make provision for ‘determination of the 

contractor’s employment’ in specified circumstances. Not all of these circumstances 

amount to sufficiently serious breaches of contract to justify termination; indeed, some of 

them are not breaches at all. Such ‘determination’ clauses normally lay down procedure 

(giving notice etc.), which must be followed if the determination is to be effective. They 

also deal with the consequences, financial and otherwise, of the determination.5  

 

 

According to John Wong, 2005, termination that often termed to be a taboo 

among the players in the construction industry owing to the severity of the consequences 

arising herefrom. Common words such as determination or forfeiture are termed as 

synonymous to termination. Briefly, termination of a contract takes place at a point in 

time in the course of a contract period when a legally binding contract is brought to an 

end before it has been discharged by performance due to the acts of one or both parties.6  

 

 

Under standard form of construction contract, there are several provisions of 

clauses for determination of contract by the employer and the determination of contract 

by contractor. Under PWD 203A, there is only provision for determination by the 

employer. However, the contractor’s right to determine his employment under the 

contract remains enforceable under the common law and the Contract Act 1950. 

 

 

 

 

 

 

 

                                                 
5 Murdoch, J and Hughes, W. (1997). Construction Contracts: Law and Management. E & FN Spon. 
London. Pg 324 
6 John Wong. (2005). Terminated or be Terminated. The Malaysian Surveyor. 39.1. Page 12 
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1.2 Problem Statement 

 

 

There are several types of standard form of contract available in Malaysia, such as 

PWD 203A, PAM (with quantities), CIDB, IEM and etc. In each of the standard form of 

contract, there are clauses provided for the determination of contract. These include the 

determination of contract by employer and determination of contract by contractor. In 

this study, it will focus on the determination of construction contract by the employer 

according to the PWD 203A and PAM standard form of contract.  

 

 

Under both standard forms of contract, it provide several reasons which give the 

employer the right to determinate the contract of the employment. Under clause 51 (a) 

PWD 203A Form, it allows the employer to determinate the contract if there is any 

default by the contractor, such as the contractor without reasonable cause suspends the 

carrying out of the works; the contractor fails to proceed regularly and diligently with the 

works; the contractor fails to execute the works in accordance with the contract; the 

contractor refuses or neglects to comply with a written notice from the SO; or the 

contractor fails to comply with the provisions of clause 27 (a), (b) and (d). Besides that, 

under clause 51 (b), the employer may determinate the contract if the contractor becomes 

bankrupt or insolvent. 

 

 

Besides that, under clause 25.1 of the PAM 1998 form, it provides comprehensive 

grounds for termination provision invoked by the employer. Such grounds comprise the 

default of the contractor such as contractor suspending the works without any reasonable 

cause, the contractor’s failure to proceed regularly and diligently, the contractor’s failure 

to execute the works in accordance with the contract, the contractor’s failure to correct or 

remedy any defective works as instructed, and the contractor’s failure to obtain written 

consent prior to sub-letting the works (John Wong, 2005).  



 

 

5 
 

 Clause 25.0 under PAM 1998 seeks to improve on the common law rights of the 

parties, sets out the procedure to be followed and the rights and liabilities of the parties 

after the exercise of the power of determination until the final settlement. It is the 

contractor’s employment under the contract which is determined and the parties’ rights 

after a valid determination continue to be governed by the express contractual provisions. 

The contract itself does not come to an end but remains in being, albeit in a modified 

form.7 The effect of determination is to relieve the contractor of his obligation to perform 

further work under the contract or to remove his right to do so, depending upon who is 

exercising the right of determination.8 

 

 

 According to our ex-Minister of Entrepreneur and Co-Operative Development, 

Datuk Seri Mohamed Nazri Aziz, they will black list the contractors who has registered 

under Pusat Khidmat Kontraktor (PKK) and failed to complete the projects. All the 

contractors are given opportunity to complete the project within the certain period. 

Therefore, they will not have second chances for those contractors who have failed to 

carry out their duties to proceed the works. Their failure to complete the works will affect 

the third parties’ benefits. For an example, under the Minister of Entrepreneur and Co-

Operative Development, there are a lot of shop lot projects. Their failure of completing 

the shop lot projects will cause many people cannot start their business on time.9 

 

 

 Besides, due to issues on the cracks which appeared on a fly-over of the Middle 

Ring Road 2 project, the landslide along the North-South Expressway, the air-

conditioning and structural defects of the Sultan Ismail Hospital in Johor Bahru, and the 

design problems of the East Coast Highway, our Works Minister Datuk Seri S. Samy 

Vellu promised to revoke the contracts of those who did not measure up. The PWD 

                                                 
7 See the Tanzanian case of . 
8 Sundra Rajoo, ibid, Pg 246 
9 D J Dolasoh. (2004). Senarai hitam kontraktor gaga., Berita Minggu. 29 February 2004. 
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(Public Works Department) officials also instructed to revoke the contracts of errant 

contractors.10   

 

 

According to the standard form of construction contract, there are several reasons 

listed under the provided clause which allow the employer or the contractor to 

determinate the contract. What are the most frequent reasons that has caused the 

determination of contract by the employer in the actual construction industry? Therefore, 

this study will focus on the most frequent disputes associated with the determination of 

contract by employer in construction projects which are referred to the court. 

 

 

 

 

1.3 Objective 

 

 

The objective of this study is  

 

� To identify the most frequent disputes associated with the determination of contract 

by employer in construction projects which are referred to the court  

 

 

 

 

 

 

 

                                                 
10 Hamidah Atan. 2004. Errant Contractors to be Fired. New Straits Times. 18 October 2004 



 

 

7 
 

1.4 Scope of Study 

 

 

The scope of this study is focused on the reasons for the determination of contract 

by employer according to the standard form of contract. Although the determination of 

contract by contractor is included in the scope of determination of contract in 

construction, this study is not going to discuss on that area. 

 

 

There are several types of standard form of contract used in Malaysia. Therefore, 

for this research, this study will focus on both PWD 203A and PAM 1998 (with 

quantities) Standard Forms of Contract as they are the most common types of contracts 

used in Malaysia.  

 

 

On the other hand, there is no limitation for the court cases referred to in this 

study in terms of type of projects as long as the case is related to the determination of 

contract by employer in construction and it was reported in the Malaysia Law Journal. 

 

 

 

 

1.5 Significance of Study 

 

 

Under the standard form of contract, there are clauses provided for employer to 

determinate the contract according to the reasons as stated. Normally, some of the 

contractors are unfamiliar with the clauses provided under the contract. Therefore, by 

investigating the most frequent reasons for determination by employer according to the 
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standard form of contract, it will be able to create awareness among the contractors. So, 

the contractors can prevent from being determined by the employer. 

 

 

Furthermore, this study also can be used as a basic guidance for those who are 

involved in the construction industry, such as employer, architects, contractor’s 

consultant and etc., in relation to the determination of the contract by employer. Once 

they clearly understand the clauses provided under the contract, the contractor will 

perceive the importance of his rights to complete the works as required to prevent being 

determined by the employer. The contractor’s adviser also can advise the contractor so 

that unnecessary disputes can be avoided and assuring project success and tie-up a better 

relationship among the contractual parties. 

 

 

 There are some previous theses regarding determination of contract. However, 

they focused on the implication of determination of contract towards other parties 

involved in the construction industry (Zainul Asri Haji Che Omar, 1995), and the study of 

the determination of contract by JKR (Che Rozilawani Che Awang, 2003). Hence, for 

this study, the author will focus on the reasons for determination by the employer 

according to the PWD 203A and PAM Standard Form of Contract and the consequences 

of the determination of contract by employer towards the parties involved in the contract.  

 

 

 

 

 

 

 

 



 

 

9 
 

1.6 Research Methodology 

 

 

In order to achieve the research objectives, a systematic process of conducting 

this study had been organised. Basically, this research process consists of five major 

stages, which involve identifying the research issue, literature review, data collection, 

data analysis, conclusion and suggestions. 

 

 

1.6.1 Stage 1: Identifying The Research Issue 

 

 

The research issue arises from the intensive reading of books, journals, articles 

and newspaper cutting which can easily be attained from the UTM library. From the 

research issue, the objectives of the study have been identified. This research is carried 

out to review the most frequent disputes associated with the determination of contract by 

employer in construction which are referred to the court and the consequences of 

determination of contract by employer towards the parties involved in the contract. 

 

 

1.6.2 Stage 2: Literature Review 

 

 

After the research issue and objectives have been identified, various 

documentation and literature review regarding to the research field will be collected to 

achieve the research objectives. Generally, secondary data is collected from the latest 

reading materials in printing form such as books, journals, research papers, reports, 

newspaper as well as from the internet. It is important to identify trends and 

developments over time in construction industry, as well as the general state of 

knowledge concerning the subject area of determination of contract such as background, 

definition, procedures, relevant events and etc. 
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1.6.3 Stage 3: Data Collection 

 

 

After identifying all the background and relevant issues through literature review, 

legal cases based on previous court cases which are related to the research issue will be 

collected from Malayan Law Journals via UTM library electronic database, namely 

Lexis-Nexis Legal Database. The previous court cases which are related to the 

determination of contract by employer in construction will be sorted out from the 

Malayan Law Journals cases.   

 

 

1.6.4 Stage 4: Research Analysis 

 

 

Once the previous related court cases under Malayan Law Journal are collected, 

the author will conduct case study on the related legal cases. The case study is started by 

carefully reviewing and clarifying all the facts of the cases. All of the cases will focus on 

two parts, disputes associated with the determination of contract by employer in 

construction which are referred to the court and the other is the consequences of 

determination of contract by employer towards the parties involved in the contract. After 

the author has focused on the issues presented by each case, discussion and comparison 

would be done. The author will compare and identify the most frequent disputes 

associated with the determination of contract by employer in construction which are 

referred to the court and also the consequences of the determination of contract towards 

the parties involved.  
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1.6.5 Stage 5: Conclusion and Recommendations 

 

 

In the last stage, the author will review the whole process of the study with the 

intention to identify whether the research objectives have been achieved. After presenting 

the research findings, further research will be suggested.  

 

 



 

 

103 

5.4 Conclusion 

 

 

At the end of this study, we can conclude that from the Malaysia Law Journal 

cases, the most frequent dispute associated with the determination of contract by 

employer is the failure of contractor to proceed the works on site regularly and diligently. 

Besides that, the failure of suspension of works also one of the most frequent dispute 

which caused the employer determine the contractor’s employment. Therefore, from the 

result of this study, the contractor should always maintain their progress on site and make 

sure they always proceed their works on site regularly and diligently. The contractor 

should not suspend their works without reasonable reasons. Hence, the contractor may 

avoid the employer to determine their employment. Determination of contract will 

influence the progress of works and make the relationship between the employer and 

contractor become worse.  
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