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ABSTRACT 

Negligence is a failure to take reasonable care to avoid causing injury or loss 

to another person and foreseeability of damages can be found after all the elements 

of negligence has been go through. Foreseeability only comes until the damages are 

done but how to determine the liability or damages except foreseeability of damages 

happened. Research found that reasonable foreseeability of damages could be 

determine by using reasonable foreseeability test. The aim of this research is to 

identify the reasonable foreseeability damages in construction in Malaysia. In order 

to achieve the research aim, the objectives are to identify the foreseeability test could 

or could not bring damages to be foreseen and to determine type of damages by using 

foreseeability test. This study was carry out by using a case study approach with 10 

legal cases that having reasonable foreseeability damages as a claim towards 

defendants and as defends towards plaintiffs and using reasonable foreseeability 

damages in determine liability or damages rise by parties in construction industry in 

Malaysia. The development of research methodology comes after analysis the 

published literatures regarding the reasonable foreseeability damages in negligence 

and related legal cases to the topic. As for the finding, the aim of this research is to 

identify the reasonable foreseeability damages in construction industry in Malaysia 

has slightly achieved. The type of damages could determine by 30% of using 

foreseeability test but most of the cases cannot be determined. The damages could 

50% be foreseen by using foreseeability test but most of cases used foreseeability to 

identify the relationship of duty of care between parties. 
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ABSTRAK 

Kecuaian adalah kegagalan untuk mengambil langkah berjaga-jaga bagi 

mengelak kerosakan dan kerugian terhadap orang sekeliling manakala 

kebarangkalian jangkaan kerosakan hanya dapat ditentukan selepas elemen-elemen 

kecuaian dinilai terlebih dahulu. Jangkaan kerosakan hanya akan berlaku selepas 

kerosakan terjadi di dalam sesuatu situasi, akan tetapi jangkaan kerangkalian 

kerosakan hanya dapat ditentukan sebelum kerosakan tersebut itu berlaku. Kajian 

telah mendapati jangkaan kebarangkalian kerosakan dapat ditentukan melalui ujian 

jangkaan kebarangkalian kerosakan. Tujuan kajian ini dilakukan adalah untuk 

mengenal pasti jangkaan kerosakan yang munasabah dalam pembinaan di Malaysia. 

Untuk mencapai tujuan penyelidikan tersebut, objektif kajian ini adalah untuk 

mengenal pasti ujian jangkaan kebarangkalian kerosakan dapat atau tidak dapat 

membawa kerugian yang dapat diramalkan dan untuk menentukan jenis kerosakan 

dengan menggunakan ujian jangkaan. Kajian ini dilakukan dengan menggunakan 

pendekatan kajian kes dengan 10 kes undang-undang yang mempunyai jangkaan 

kerosakan yang munasabah sebagai tuntutan terhadap defendan dan sebagai 

pembelaan terhadap plantif bagi menggunakan jangkaan kerosakan yang munasabah 

dalam menentukan liabiliti atau kerugian yang ditimbulkan oleh pihak-pihak dalam 

industri pembinaan di Malaysia. Perkembangan metodologi penyelidikan dilakukan 

setelah analisis yang diterbitkan mengenai kes-kes yang dipilih dalam meramal 

kebarangkalian kerosakan dan kecuaian yang berkaitan dengan topik tersebut. 

Sebagai penemuan kajian ini dalam mengenalpasti jangkaan kerosakan yang berlaku 

dalam industri pembinaan di Malaysia adalah hampir tercapai. Jenis ganti rugi dapat 

ditentukan dengan 30% penggunaan ujian jangkaan tetapi kebanyakan kes tidak 

dapat ditentukan. Kerosakan dapat diramalkan 50% dengan menggunakan ujian 

jangkaan tetapi kebanyakan kes menggunakan ramalan untuk mengenal pasti 

hubungan tugas penjagaan antara pihak. 
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CHAPTER 1  

 

 

INTRODUCTION 

1.1 Background 

Negligence is a failure to take reasonable care to avoid causing injury or loss 

to another person. Negligence may not go unnoticed and do no harm, but another 

may cause enormous damages and sufferings (Williams, 2019). This shows that a 

negligence defined as culpable or failure to exercise the standard duty of care which 

a reasonably prudent person has exercised in particular situation (Harbans, 2011). 

Negligence with a defence directs to behavioural standards at both parties to the 

accident. The injurer will be free from expected liability if either he fulfils duty of 

care or if he is negligent but excused from liability to the victim‟s negligence (Friehe, 

2012). A discussion of defences is usually limited to issues like self-defence, 

necessity as far as the defendant‟s or known as tortfeasor‟s behaviour is concerned, 

consent, assumption of risk or contributory negligence.  

In English law, the element of negligence to establish that the plaintiff of 

defendant owed a duty of care, breached that duty, suffered harm and the breach of 

duty was the cause of the harm. Correspondingly, there is a defence against claim if 

the is absence of duty of care, or breach of duty of care, or causation, or the 

foreseeability  (Young, Faure and Fenn, 2006). 

Foreseeability can be shown by the court looks at whether the type of damage 

incurred by the plaintiff was a reasonably foreseeable result of the defendant‟s 

negligence. This question of reasonable foreseeability of damage is different to the 

standard of care (Jim, 2018). Unforeseeable damages, according to the judgement 

that the plaintiff cannot be compensated for unforeseeable damages in an incomplete 

contract unless he informs the defendant of the possible unforeseen contingency 

beforehand (Kim, 2011).  
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1.2 Problem Statement 

The foreseeability shows that the claim of liability may be reduce by showing 

a proof there was a reasonable foreseeability of damages has been taken by defendant 

and possible unforeseen contingency must be shown or proof before he granted with 

exclusion. However, the activities must be happened in order to determine the 

foreseeability of damages. Therefore, how to determine liability or damages except 

foreseeability damages had happened? Foreseeability only comes until damages is 

done. How should the court to determine the foreseeability liability or damages 

except foreseeability of damages happened? 

Negligence in law on the other hand deals with the extent to which damages 

may be recovered for particular items of plaintiff‟s loss. There must be a causal link 

between the act of the defendant and the plaintiff‟s injury. This is a question of fact 

which must be proved on the balance of probabilities by the plaintiff. Harbans (2011) 

in his book stated to established the plaintiff‟s loss and shows that defendant‟s had 

foreseen the injury, few tests are generally applied which are the reasonable foresight 

test, the direct consequence test, but-for test, reasonable man test and Egg Skull test. 

However, how does the reasonable foresight test bring the damages could or 

could not be foreseen? In the matter of event that does not happened in plaintiff‟s 

situation, how does a test in court could bring and work the foreseen event to show 

that the plaintiff was neglecting his duty that causing to damage plaintiff‟s property?  

However, as a defence from the defendant, he must show that the 

foreseeability toward the accident was beyond his control and has taken his duty of 

care. Therefore, it is significant to found out how the reasonable foreseeability test 

bring that damages could or could not be foreseen. In other words, how could the 

foreseeability test could bring a result shows the damages could be seen or 

unforeseen? 

Other than that, the reasonable foresight test brings the test for remoteness 

into line with the test for establishing duty into account in deciding whether certain 
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types of damage are to be excluded. However, does reasonable foresight test bring 

into deciding whether type of damages could be determined? Did any type of 

damages to the plaintiff bring any exclusion to the remoteness of damages towards 

defendant? 

1.3 Research Aim and Objective 

This research highlighted about foreseeability of damages in negligence 

related to construction industry in Malaysia. 

Due to charges plaintiff towards defendants must proof that the event could 

be foreseen for any kind of and in reverse as defence in negligence towards plaintiff, 

defendants must proof that the foreseeability of damages could not be foreseen. Due 

to foreseeability in negligence recognise by law, therefore the aim of this research is 

to identify the reasonable foreseeability damages in negligence related to 

construction industry in Malaysia. 

In order to achieve the research aim, the following research objectives are 

established as follows: 

i. To identify the foreseeability test could or could not bring damages to be 

foreseen  

ii. To determine type of damages by using foreseeability test 

The law of negligence is mainly concerned with providing compensation for 

personal injury and property damages in construction that caused by negligence. 

Therefore, this research highlighted the reasonable foreseeability of damages and 

types of damages that could and could not be excluded towards plaintiff and 

defendant that recognise by law of tort which related to construction industry in 

Malaysia. 



 

4 

1.4 Research Sampling 

The construction industry in Malaysia consists of three main groups namely 

Client (owner and developer), Consultants (Architect, Engineer and Surveyor) and 

Contractor (Building and civil contractor). Basically, Client as the owner or 

developer is the organization that will decide to start a construction project which 

may involve a lot of teams and workers. Thus, Client will appoint Consultant 

comprising planner, engineer, surveyor who will convert Client intention to a project 

design. Finally, Contractor will construct the building according to the consultants‟ 

drawing and specification by applying their knowledge and experiences by involving 

with sub-constructor and building material supplier.  

As what we can see, the construction industry is a long chain that ties all 

together to make a construction project. Therefore, negligence consists in every 

connection and relations towards others. Negligence is a collection of remedies 

entitling a person to recover damages for loss and injury which have been caused by 

the actions, omissions or statements of another person in such circumstances that the 

latter was in breach of a duty or obligation imposed at law which some of it using the 

reasonable foreseeability of damages in imposing damages. For the purpose of this 

study, the sample will be chosen randomly according to the four group explained 

above within limitation and scope assigned. 

1.5 Scope and Limitation 

Random sampling will be done in choosing legal cases in Malaysian 

construction industry that consists foreseeability of damages in negligence that 

accepted by court. There are some limitations for this study; 

i. The information and data taken to current legal cases until past 10 years‟ back 

ii. Area for data collection confine within Malaysia 

https://www.designingbuildings.co.uk/wiki/Damages
https://www.designingbuildings.co.uk/wiki/Breach
https://www.designingbuildings.co.uk/wiki/Duties
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The reason of limitation to legal cases until 10 years‟ back is because the 

catch the current situation in reality with construction industry that having the issue 

for the purpose of this research and it is limited within Malaysia only as we are 

improving our construction industry towards developed country. 
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1.6 Research Structure 

.  

Figure 1.1 Summary of Research Structure 

Chapter 5 

Conclusion and 
Recommendation 

Consists of conclusion to the entire research study and 
recommendations of the study for future research in 
the related area will be proposed.  

Chapter 4 

Research Result 
Consists of findings and results of the study. The 
findings and results will be presented according to the 
list of 10 legal cases that related to the research. 

Chapter 3 

Research methodology 
Consist of research methodology such as selection of 
research instrument, sampling design, data collection 
procedure and data analysis techniques. 

Chapter 2 

Literature Review 

Consists of general background to of negligence in 
general, foreseeability test conducted and type of 
damages determine by foreseeability test towards 
construction industry. 

Chapter 1 

Introduction 

Consists of background of research, issue highlighted for 
the this research, research question, research aim and 
objectives, scope and limitation and methodology of the 
research. 
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1.6.1 Chapter 1 (Introduction) 

Chapter 1 present the introduction to the background research which consist 

of issue highlighted the purpose of this research, the statement of research problem 

that relate to the issue, the research aim and objectives, scope and limitation of 

research and the methodology to conduct the research. Chapter 1 which is the 

introduction and define the purpose and origin of this research. 

1.6.2 Chapter 2 (Literature Review) 

Chapter 2 reviews existing literature review to the research study. A generally 

background will be carried out to determine negligence in general, foreseeability test 

conducted in Malaysia and type of damages determine by foreseeability test towards 

construction industry. Further than that, this research will discuss more deeply 

towards foreseeability test that could or could not bring the damages to be foreseen 

and does it is conducted in court. 

1.6.3 Chapter 3 (Research Methodology) 

Chapter 3 explains the research methodology that used in the research study 

such as selection of research instrument, sampling design, data collection procedure 

and data analysis techniques. 

1.6.4 Chapter 4 (Research Result) 

Chapter 4 presents the findings and results of the study. The findings and 

results will be presented according to the list of 10 legal cases that related to the 

research in construction industry in Malaysia. The research result will discuss about 

foreseeability of damages in negligence related to construction industry in Malaysia 
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has been used in the legal cases. All the findings will be analysed and presented in 

the form of table analysis. 

1.6.5 Chapter 5 (Conclusion and Recommendation) 

Chapter 5 discusses the findings, provides an overall conclusion to 

summarize the entire research study. Subsequently, the limitations of the study will 

be highlighted and recommendations of the study for future research in the related 

area will be proposed. Lastly, highlight some implications of the study and how 

useful and valuable the research is in contributing to a new knowledge to an 

individual, organization as well as the society as a whole of foreseeability of 

damages in negligence related to construction industry in Malaysia.  
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