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ABSTRACT 

The usual redress awarded to the employer in the event of a breach of contract due to 

late completion will be in the form of liquidated damages. Liquidated damages, or commonly 

known as Liquidated and Ascertained Damages, abbreviated as ‘LAD’ is sought as the sequel 

to a non-completion of work. The main issue in liquidated damages relating to Section 75 is 

relates to the claimable amount by the aggrieved party should contract violation happen. As 

deliberated in many law cases, the Courts have the discretion to award any other amount in 

the case of liquidated damages sum fixed in the contracts been challenged by the contractor 

as unreasonable. Hence this research is aimed to determine the requirements of damages 

entitlement for employer in the event of late completion by the contractor in accordance to 

the Contracts Act 1950 and also to determine whether the LAD clause in the contract is 

enforceable in relation to the court decision in Malaysia. Throughout this study, legal 

research will be conducted by using the case law as the research sources. The case laws are 

used for the purposes of data analysis. This study found that most of the court decisions, 

required the innocent party to prove his actual loss in claim for damages until the recent 

landmark decision by Federal Court in Cubic Electronics. The position of LAD in Malaysia 

has changed and shifted to the burden of proof pertaining the damages clause from the 

innocent party to the defaulting party. In the construction context, this means the contractor, 

and not the employer, will have to prove that the liquidated and ascertained damages clause 

and the sums stated therein are unreasonable. 
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ABSTRAK 

Pampasan yang biasa diberikan kepada majikan apabila berlaku pelanggaran kontrak 

terutamanya kelewatan didalam penyiapan adalah ganti rugi tertentu (liquidated damages). 

Ganti rugi tertentu sinonim dengan istilah lain seperti ganti rugi tertentu yang telah 

ditetapkan (liquidated and ascertained damages) (LAD) dan merupakan pampasan yang 

paling sering digunakan didalam kontrak apabila berlaku kelewatan. Isu utama ganti rugi 

tertentu yang telah ditetapkan terhadap seksyen 75 Akta Kontrak 1950 adalah berkaitan 

dengan jumlah amaun tuntutan oleh pihak yang terkilan apabila berlakunya perlanggaran 

kontrak. Seperti yang dibincangkan di dalam banyak kes undang-undang, Mahkamah 

mempunyai budi bicara untuk memberikan apa-apa jua jumlah amaun yang difikirkan 

munasabah apabila pihak kontraktor mencabar jumlah LAD yang telah ditetapkan didalam 

kontrak. Oleh itu, penyelidikan ini bertujuan untuk menentukan keperluan LAD yang perlu 

diambil kira oleh majikan mengikut peruntukan Akta Kontrak 1950 dan juga untuk 

menentukan sama ada klausa LAD di dalam kontrak boleh dikuatkuasakan berdasarkan 

kepada keputusan yang telah dibuat oleh mahkamah di Malaysia. Bagi memstikan objektif 

kajian dapat dicapai, kaedah penyelidikan menggunakan kes undang-undang akan digunakan 

sebagai sumber utama penyelidikan. Kes undang-undang ini akan digunakan bgi tujun 

analisis data. Kajian ini mendapati bahawa kebanyakan keputusan mahkamah memerlukan 

pihak yang tidak bersalah untuk membuktikan kerugian sebenar apabila menuntut ganti rugi 

sehinggalah keputusan paling penting telah dibuat oleh Mahkamah Persekutuan baru-baru 

ini untuk kes Cubic Electronics. Kedudukan LAD di Malaysia telah berubah dan 

pengemukaan bukti berkaitan dengan klausa LAD telah bertukar dari pihak yang terkilan 

kepada pihak yang ingkar. Dalam konteks pembinaan, ini bermakna kontraktor, dan bukan 

majikan yang perlu membuktikan bahawa jumlah LAD didalam kontrak adalah munasabah 

atau sebaliknya. Perkara yang penting dan perlu dipastikan adalah klausa LAD perlu terdapat 

di dalam kontrak untuk perlaksanaan. 
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CHAPTER 1  

 

 

 

INTRODUCTION 

1.1 Backgound of Study 

According to Rajoo, S. and Singh, KS. H. (2012), the agreement or 

understanding between two or more parties which is enforceable by the law is known 

as contract. It is the instruments which fixes the rights and obligations of the 

contracting parties. Fundamentally, when one agrees to contract, he is obliged to carry 

out the tasks strictly as per contractual terms (Fong, C.K., 1998). Mustaffar, N.I. 

(2017) explained that failure to perform tasks as per contractual terms or execution 

refusal, he has committed a breach of the contract. Upon the breach or non-fulfilment 

of an obligation by the defaulting party the innocent party has always the remedy of 

damages. 

Entitlement in claim financially is the common means to treat a breach of 

contract, whereby, the faultless party is compensated for the loss and damages 

sustained consequently through the breach committed by the other party. This is 

further concurred by Molloy, J.B. (2001) where he stated that damages are normally 

assessed when breach occurs and are designed to be compensatory in nature. In the 

landmark case of Hadley v Baxendale (1854) 9 Ex 341, Alderson B. said: 

"Where two parties have made a contract which one of them has broken, the 

damages which the other party ought to receive in respect of such breach of 

contract should be such as may fairly and reasonably be considered either 

arising naturally, i.e. according to the usual course of things, from such breach 

of contract itself, or such as may reasonably be supposed to have been in the 

contemplation of both parties, at the time they made the contract, as the probable 

result of the breach of it"  
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Fong, C.K. (1998) elucidate that in the example of late completion, the 

employer is usually awarded with liquidated damages that is determined through 

calculation with reference to the contract. In some exclusion, under the common law 

when contractual aspects are affected by a breach of contract, the contract then can be 

brought to an end by the innocent party. Hence, Singh, KS. H. (2004) suggests that 

liquidated damages, synonymous with the term Liquidated and Ascertained Damages 

and the abbreviation ‘LAD’ remain a remedy most commonly encountered 

consequence of non-completion. 

Liquidated damages clause was being introduced to enhance the efficiency of 

the performance of the contract as well as the settlement of legal disputes arising from 

such contracts. It is often described as a contractual term agreed upon by both the 

contracting parties which stipulates the amount of damages payable upon a breach of 

contract (Meng, T.P. and Fook O.S., 2016). According to Rajoo, S. and Singh, KS. H. 

(2012), the general rule is to the effect that the financial contractual remedy can be 

recovered only if there is an express clause in the contract permitting the same. 

Instances of such provisions include clause 22.0 of the PAM Contract 2006 (With 

Quantities), clause 40.0 of the JKR Forms 203 and 203A (Rev. 1/2010), clause 45.0 of 

the PWD Form DB (Rev. 1/2010), clause 46 of the IEM.CE 2011 Form and clause 26 

of the CIDB Form (2000 edn). 

Meng, T.P. and Fook O.S., (2016) explains that the existence of a liquidated 

damages clause assists the contracting parties to compare cost/risk and benefits of the 

performance of the contract to determine whether the contract is worth pursued with. 

In the dispute resolution of a breach of contract where it excludes the need for the 

courts to determine the amount of damages payable to the party and also would be 

useful in relation to situations where it might be difficult for the aggrieved party to 

prove the amount of losses suffered, it saves time and cost (Singh, KS. H., 2004). 
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In Malaysia, the recovery of liquidated damages is governed by Section 75 

Contracts Act 1950 (Act 136) which state the following: 

“When a contract has been broken, if a sum is named in the contract as the 

amount to be paid in case of such breach, or if the contract contains any other 

stipulation by way of penalty, the party complaining of the breach is entitled, 

whether or not actual damage or loss is proved to have been caused thereby, to 

receive from the party who has broken the contact reasonable compensation not 

exceeding the amount so named or, as the case may be, the penalty stipulated 

for”.  

The main issue in relation to the interpretation of Section 75 as stated by Singh, 

KS. H., (2004) is on determining the meaning intended for the phrase ‘whether or not 

actual damage or loss is proved to have been caused thereby’. In Selvakumar a/l 

Murugiah v Thiagarajah a/l Retnasamy [1995] 2 MLJ 817 the Federal Court held that 

the loss incurred by the employer has to be proven by him accordingly with reference 

to the general principle of damages. The party who seeks to enforce a liquidated 

damages clause has to reasonably prove the compensation or the damages parallelly to 

Section 74 Contracts Act 1950 which provides the scope of the types and amount of 

damages recovered from a legal action for breach of contract. Elucidating Section 75, 

the Federal Court held that the breach of contract damages claimant is obliged to prove 

the incurred reasonable compensation of the actual damages in accordance with the 

settled principles in the English landmark case of Hadley v Baxendale [1854] 9 Ex 

341. Thus, any failure to prove such damages will result in the refusal of the court to 

award such damages (Rajoo, S. and Singh, KS. H., 2012). 

 

 

 

 

 

 

 



 

4 

In most common law countries, in order to justify liquidated damages 

deduction, the employer will only have to prove that the clause of liquidated damages 

is an authentic delay damages pre-estimation. In the case of Dunlop Pneumatic Tyre 

Co. v New Garage & Motor Co. Ltd [1915] AC 79, Lord Dunedin said that: 

“The essence of liquidated damages is a genuine covenanted pre-estimate of 

damage” 

The meaning of term ‘genuine pre-estimate’ was further explained in WT 

Malouf Pty Ltd v Brinds Ltd [1981] 52 FLR 442
 
as: 

“A genuine pre-estimate means a pre-estimate which is objectively of that 

character: that is to say, a figure which may properly be called so in the light of 

the contract and the inherent circumstances. It will not be enough merely that 

the parties honestly believed it to be so.”  

Albeit, under English law, Abu Hasan N., (2016) explains that there may be a 

different between a penalty clause and a liquidated damages provision with distinct 

effects, there is no such distinction between liquidated damages and penalty as 

liquidated damages in Malaysia as it is deemed as penalty and invalid by virtue of 

Section 75 of the Contracts Act 1950. In SS Maniam v State of Perak [1957] MLJ 75 

Judge Thompson said: 

“…in this country there is no distinction between penalty and liquidated 

damages. This section boldly cuts the more troublesome knot in the common law 

doctrine of damages …In brief, in our law, in every case if a sum is named in a 

contract as the amount to be paid in case of breach; it is to be treated as a 

penalty.”  
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Hence, Malaysia stands differently away from the English Law, as the 

Malaysian court close out the differentiation between liquidated and ascertained 

damages and penalties does not come in force, as it was controlled by the Contracts 

Act, section 75 had eradicated this distinction. Therefore, the liquidated damages 

clause and penalty clause are predominantly looked into just the same way as the 

penalty clauses under English Law in Malaysia. Pursuant to Contracts Act 1950, 

Section 75, should the employer able to prove, the employer may then be only entitled 

to damages suffered as a consequence of the delay by the contractor up to a limit of 

the sums mentioned and stated in the contracts. 

The requirements to prove the actual loss in claiming compensation under a 

liquidated damages clause were further affirmed in the case of Selvakumar a/l 

Murugiah v Thiagarajah a/l Retnasamy [1995] 2 MLJ 817 where the injured party was 

required by the Federal Court to evince his actual loss, notwithstanding there was a 

proviso of liquidated damages clause in his contract. The literal interpretation of 

Section 75 of the Contracts Act provides that: 

“…the party complaining of the breach is entitled, whether or not actual damage 

or loss is proved to have been caused thereby, to receive from the party who has 

broken the contract reasonable compensation not exceeding the amount so 

named…”.  

However, Fong, C.M., (2016) suggests that the Federal Court in this case noted 

that the phrase “whether or not actual damage or loss is proved to have been caused 

thereby” covers intentionally contracts of two kinds with the first being with such 

reasonable compensation, the assessment of it would be on a difficult for the court 

while the second could easily be assessed with settled rules for a compensation that is 

reasonable. 
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The actual loss proven by the principle was further reaffirmed in the case of 

Johor Coastal Development Sdn Bhd v Constrajaya Sdn Bhd.[2009] 4 MLJ 445. Judge 

Ariffin Zakaria held that Section 75 of the Contract Act shall stay governed and the 

Court must deduce what the equitable amount of compensation. In another case of 

Setegap Bhd v Ranhill Engineers and Constructors Sdn Bhd [2011] 6 MLJ 684, 

liquidated damages amount claimed by defendant was refused by the Court to be 

granted as the amount was failed to be proved. Nonetheless, it is worth to note that in 

the case of Sakinas Sdn Bhd v Sie Yik Hau & Anor [2002] 2 AMR 1957, a different 

approach was made by Judge Abdul Aziz Mohammed when he decided that it is not 

required to proof the actual damage or loss in claiming the liquidated damages as no 

known measure of damages could be employed to.  

As such, it is apt to note that based on the law cases of laws in Malaysia, the 

failure to adduce evidence to prove such loss and damages incurred by the employer 

would result him from disentitled to recover simpliciter the liquidated damages as per 

the contractual sum fixed, only to differ in sum if there is a genuity in the pre-

estimation of loss and damages. 

1.2 Problem Statement 

A contract in a standard form carry a pivotal legal structure identifying the 

rights, duties and obligations of the parties, establish the ambit of the powers and duties 

of the contract administrator and additionally put the administrative procedures 

necessary for operation of the contract in place (Abu Hasan, N., 2016). Allen, P.E. 

(1995) described that the construction contracting is extremely duration sensitive and 

scheduled completion of a project is frequently used to measure the success of the 

project. He further stated that in waiting for completion of late projects, owners lose 

opportunity and profits.
 
Thus, the introduction of liquidated damages clause was to 

intensify the efficiency of the performance of the contract besides overlooking 

settlements that rises over any legal disputes from the contracts. In the event of late 

completion, the liquidated damages clause provides a straight forward method of 

calculating damages recoverable by an employer.  
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The main issue in liquidated damages relating to Section 75 is relates to the 

claimable amount by the aggrieved party should contract violation happen. As 

deliberated in the law cases above, the Courts have the discretion to award any other 

amount in the case of liquidated damages sum fixed in the contracts been challenged 

by the contractor as unreasonable. Hence, no guarantee is given for a party that claims 

the liquidated damages would be granted the same exact amount stated in the contract 

nor will it be a simpliciter sum deducted from the contract. 

Consequence, it is deemed for the aggrieved party to determine how one can 

claim the total amount in the liquidated damages clause although the guidance for 

doing so has been provided in the case of Selvakumar a/l Murugiah v Thiagarajah a/l 

Retnasamy [1995] 2 MLJ 817, where according to Meng T.P. and Fok O.S. (2016) it 

is submitted that there remains a number of uncertainties faced by the aggrieved party 

in ensuring that he can recover the full amount. There are also arguments whether the 

contracting parties can contract out Section 75 and substitute their own calculation of 

liquidated damages. The parties to a contract are free to determine their intentions are 

to be bound by the terms as expressly agreed. 

Since 1995, the common law position in Malaysia has followed the Federal 

Court judgement in Selvakumar a/l Murugiah v Thiagarajah a/l Retnasamy [1995] 2 

MLJ 817. It had undermined the importance and effectiveness of liquidated damages 

clauses through which parties to a contract often seek to allocate risks in their 

contractual commitments and made effort to avoid expensive and lengthy litigation in 

the event of breach. Notwithstanding to any liquidated damages clause in the contract, 

the innocent party seeking to rely on a liquidated damages clause would still have to 

prove the actual damage that was suffered unless the case falls within limited category 

of cases where actual damage or loss is difficult to assess. 

Hence, there are two issues arising from the recovery of liquidated damages in 

construction contracts, i.e. whether the liquidated damages clause is enforceable in 

relation to Section 75 of the Contracts Act 1950 and if so, what is the amount which 

can be recovered as a genuine pre-estimate of loss and damages. 
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1.3 Previous Research 

There are several research conducted pertaining to the liquidated and 

ascertained damages topic. Lee, Y. M. (2006) had researched on the “Liquidated and 

Ascertained Damages (LAD) and Requirement of Mitigation”. The objectives were to 

determine the requirement of mitigation and the extent of the employer’s duty to 

mitigate his losses when enforcing his right under the liquidated damages clause. It 

was concluded in his research that the employer’s requirements to mitigate the losses 

is silent in most of the standard forms of contract. However, the employer is bound to 

comply with the requirements of mitigation in enforcing LAD by taking all reasonable 

steps or action in accordance with principles of mitigation laid in the Contracts Act 

1950.  

 Mohamad Noor (2008) conducted a study on the legal status of the practice of 

provisional liquidated damaged (PLD) and further identified the reasons and also the 

effect of imposing the PLD to the contractors. Based on his finding, it was found that 

the contractual provisions must be strictly adhered by the aggrieved party in order to 

secure their right to claim for the liquidated damages. It was also concluded that the 

position in Malaysia governed the provisions under the statutory provisions under the 

Contracts Act 1950. 

Chia, M. L. (2009) further conducted research to identify the enforceability of 

the liquidated damages provision in the construction contract. It was found from the 

research that the to ensure a liquidated damages provision to be enforced successfully 

in a building contract, there are requirements needed to be fulfilled by the party i.e.. 

requirements to mitigate damages as well as prove of actual losses suffered. Further, 

to success in the recovery of damages claimed, the aggrieved party must also submitted 

the notice of intention to invoke the LAD clause. But in the case related to the contract 

of sale and purchase under the Housing Developers Regulation 1989 there is an 

exceptions to the requirements mentioned.  
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Nur Syaimasyaza (2011) conducted a research on “Notice condition precedent 

to claim liquidated ascertained damages (LAD)”. Her research focused whether notice 

is a condition precedent to claim the liquidated damages and the legal impact of notice 

provision for liquidated damages claim. It was found in her research that when the 

provision did not expressly state that notice is a condition precedent, it can be condition 

precedent by implication. The argument that section 56(3) is an implied term to the 

contract was wrong because section 56(3) is only applicable when the contract 

becomes voidable. 

Nurul Iman Mustaffar (2017) conducted her study to determine the 

circumstances for which “time at large” may be validly acceptable by the Courts in 

avoiding or mitigating the liquidated damages. In her research finding, it was found 

that the results shows that the Contractor may use “time at large” to avoid or mitigate 

the imposition of liquidated damages claims from the Employer.  

Based on the previous research studies done pertaining to the liquidated and 

ascertained damages, none of the researchers are discussing on the enforceability of 

the liquidated damages in relation to the Section 75 of the Contracts Act 1950. 

Therefore this research will look into the legal stance of the employer in recovering 

the liquidated and ascertained damages and effect of the Section 75 of the Contracts 

Act 1950 based on the law cases decided in Malaysia. 
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1.4 Objectives of the Study 

Objectives in this study are stated below with respect to the mentioned problem 

statement from above:- 

a) To determine the requirements of damages entitlement for employer in the 

event of late completion by the contractor in accordance to the Contracts Act 

1950. 

 

b) To determine whether the LAD clause in the contract is enforceable in relation 

to the court decision in Malaysia. 

1.5 Scope of the Study 

The study approach used in this is based on case law. The Court cases related 

to the “liquidated ascertained damages” and “enforceability of liquidated damages 

clauses”. Reference is also will be made to cases in other countries such as United 

Kingdom. The related provisions in the standard forms of contract used in Malaysia, 

including clause 22.0 of the PAM Contract 2006 (With Quantities), clause 40.0 of the 

JKR Forms 203 and 203A (Rev. 1/2010), clause 45.0 of the PWD Form DB (Rev. 

1/2010), clause 46 of the IEM.CE 2011 Form and clause 26 of the CIDB Form (2000 

edn). 

 

 



 

11 

1.6 Significance of the Study 

The purpose of this research is to consider the various aspects of a liquidated 

and ascertained damages (LAD) in contracts, from the perspective of recent case laws 

in Malaysia. Pursuant to Section 75 of the Contracts Act 1950, the employer is only 

entitled to damages if it can prove to have actually suffered as a consequence of the 

delay by the contractor, but up to a limit of the sums set out in the LAD clause. It is 

hope that this research will aid to better understanding of the legal implications of such 

clauses and would place the employer in a better position to negotiate and ensure that 

the LAD sum set out in the contract are in order according to the law which eventually 

protect their interest in the future should there is any dispute. 

1.7 Research Methodology 

Research process and method of approach is important as guidelines in 

preparing the research so that the research could be done in an organized way to 

achieve the research objective. In short, there are four (4) stages to the research:- 

1. Research issue identification. 

2. Reviewing literature and collection of information and date. 

3. Analysis of the research. 

4. Recommendation from conclusion. 
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Figure 1.1: Research Flow Chart 
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1.8 Conclusion  

In short, the reach done is closely linked to matters pertaining the enforceability 

of the liquidated and ascertained damages clause in its standard form of building 

contract with relevance to Section 75 of the Contracts Act 1950. A study in this is 

scaled down into five (5) chapters altogether.  

1.8.1 Chapter 1: Introduction  

 Introduction towards the research is noted in the first chapter whereby the 

chapter also further branches into few sub-topics with the first sub-topic highlighting 

the study background and subsequently the statement of problem which influences the 

fundamental on which the research will be done on. Subsequently, objectives of the 

research that states the aims of the study follows; the significance of the study on how 

it is to surmount certain industrial problems;  the study’s boundary or limit and scope, 

the methodology that will be utilized in this research while conducting the research.  

1.8.2 Chapter 2: Liquidated and Ascertained Damages (LAD) and Section 75 

of the Contracts Act 1950 

Concisely, there will be a few subtopics that will be covered in this chapter 

such as breach of contract, introduction, damages, LAD and LD term definition and 

principles, position of LAD in Malaysia and cases and issues pertaining the 

workability of LAD when a breach of contract happens.  Also, this chapter discusses 

the major issues in relation to the interpretation of Section 75 of the Contracts Act and 

the law cases in Malaysia and other countries related to the damages in the event of a 

breach of contract.  
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1.8.3 Chapter 3: Research Methodology 

 This chapter details out what are the methods used to collect and analyse the 

data in order to achieve the objectives of the research.  

1.8.4 Chapter 4: Legal Effects and Enforceability of LAD  

 This chapter is a vital part of the research done. This chapter here discusses the 

various cases in law that is related to the enforceability of liquidated and ascertained 

damages. The further outcome will be crucial in responding and concluding towards 

the research objectives. 

1.8.5 Chapter 5: Conclusion and Recommendations  

This resides as the last lap of the total report and serves as the conclusion 

chapter. In short, it comprises of conclusion and recommendation, the summary of the 

research findings and suggestions on future further research. 
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