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ABSTRACT

Time is an extremely important issue in constructidimely completion of the
construction works by the contractor is of greatpariance to the employer.
Therefore, most construction contracts specify tiime performance in achieving
completion of the works. However, during the exemutof the contract,
circumstances may arise which render that completiate unenforceable. At
common law, the contractor’s obligation to compkie works by the specified date
is removed if the employer delays the contractdhéeexecution of the works. When
the specified completion date no longer appligsetis said to be “at large”, and the
contractor’s obligation is merely to complete therks within a reasonable time.
What does it mean by reasonable time? It is mosaioéy not “as and when the
contractor sees fit". The study is aimed at deteing the meaning of “reasonable
time” when time is at large. Findings of this studyl assist contractors to assess a
reasonable time to complete the works when timé&rafe occurs. The approach
adopted in this research is case law based. Theraaalimitations as for the court
cases referred to in this study in terms of typepudjects as long as the case is
related to reasonable time. A total of ten caseseced on what is a reasonable time
were studied. Through the analysis of courts’ judgts, the meaning of “reasonable
time” when time at large occurs was determined. a8$®@able time” means
reasonable under the existing circumstances, asguthat those circumstances, in
so far as they involve delay, are not caused oibated to by him and excluding
circumstances which were under the control of thetractor, considering what in
ordinary circumstances was a reasonable time fdoeance and then considering
to what extent the time for performance of the cactor was in fact extended by

extraordinary circumstances outside his control.
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ABSTRAK

Masa merupakan satu isu yang penting di dalam pa@b. Kerja
pembinaan yang disiapkan oleh kontraktor tepat padaanya adalah satu aspek
yang amat penting kepada majikan. Oleh itu, keblearyakontrak pembinaan
menetapkan masa untuk penyiapan kerja. Bagaimanaketika perlaksanaan
kontrak, keadaan-keadaan yang tertentu mungkinulirdan menyebabkan tarikh
penyiapan tidak boleh dikuatkuasakan. Di dalanomimon law kewajipan
kontraktor untuk menyiapkan kerja pada masa yanetagikan akan dibatalkan
sekiranya majikan melambatkan kontraktor dalamafgednaan kerja. Apabila masa
penyiapan kerja yang ditetapkan tidak dapat dikueglkan lagi, situastifme at
large’ akan berlaku dan tanggungjawab kontraktor haryaianyiapkan kerja dalam
masa yang wajar. Apakah makna masa yang wajarilaBalstikan “sebagaimana
dan apabila kontraktor rasa sesuai’. Kajian iniladaintuk menentukan makna
“masa yang wajar” apabila keadaaime at large’ berlaku. Dapatan kajian ini akan
membantu kontraktor untuk menilai apakah masa yeajgr untuk penyiapan kerja
apabila situasi ini berlaku. Pendekatan yang digamadalam kajian ini adalah
berdasarkan kes undang-undang. Kes mahkamah yangkddi dalam kajian ini
tidak dibataskan dari segi jenis projek, asalkas-kes tersebut berkaitan dengan
masa yang wajar. Sebanyak sepuluh kes yang berka@gagan masa yang wajar
telah dikaji. Melalui analisis keputusan mahkanrabkna “masa yang wajar” dapat
ditentukan. “Masa yang wajar’ bermakna wajar di dlavkeadaan yang wujud,
mengandaikan bahawa keadaan yang berkaitan derejewakan tersebut bukan
disebabkan olehnya dan tidak termasuk keadaan dido@wah kawalan kontraktor,
mempertimbangkan apa yang di bawah keadaan biasgakan masa yang wajar
untuk penyiapan kerja dan seterusnya mempertimiaang&jauh mana masa untuk

menyiapkan kerja adalah dilengahkan oleh keadaarbiasa di luar kawalannya.
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CHAPTER 1

INTRODUCTION

11  Background Studies

Time is an extremely important issue in constructidogether with cost and
quality, it is a primary objective of project maeagent, and a major criterion by
which the success of a project is judged. The eanfpthis subject includes three
basic time-related issues which are commencemenugrgss and completion
(Murdoch and Hughes, 2000). This may be seen tlamse 21.1 of PAM 98:

On the Date of Commencement stated in the Appepaigsession of
the site shall be given to the Contractor who stiedteupon begin the
Works, and regularly and diligently proceed withe tlsame and
complete the same on or before the Date for Coropletated in the
Appendix subject to any extension of time in acemae with Clause
23.0 and/or sub-clause 32.1(iii).

clause 38(b) of PWD 203A which states:



Unless the Contract Documents shall otherwise geyyossession of
the Site as complete as may reasonably be podsiitl@ot so as to
constitute a tenancy, shall be given on or befdre tDate of
Possession” stated in the Letter of Acceptance emd&r to the
Contractor who shall thereupon and forthwith comosethe Works
(but subject to sub-clause (a) hereof) and regularid diligently
proceed with and complete the Works on or before Erate of

Completion as stated in the Appendix.

and clause 23.1 of JCT 98, which states:

On the Date of Possession possession of the sitelshgiven to the
contractor who shall thereupon begin the Works,ulety and
diligently proceed with the same and shall comptéi same on or

before the Completion Date.

Contracts of all kinds commonly specify a date tfee performance of some
obligation (Wallace, 1995)Where it comes to building contracts, stipulatedquis
are provided within which the buildings have to delivered became an essential
condition of the agreement (Guest, 1975). It isaldo name the date by which
completion is required, as can be seen in Clausef 33VD 203A. Even where no
precise date has been included in the contradf, isecourt may be persuaded to
imply a term for completion by a certain date, be ground that the parties must
have intended this, as seen Bruno Zornow (Builders) Ltd v Beechcroft
Developments Ltd The contractor’s obligation to complete the veotiy the
completion date is, like all such obligations, tkup by legal sanctions. Under
certain types of contract (for example contractslie sale of perishable goods), time
is expressly or impliedly “of the essence”. Consagly, the employer’s remedy for
any lateness in performance or completion will beaard for damages for breach of
contract (Murdoch and Hughes, 2000).

1 (1989) 51 BLR 16.



Under what circumstances can time be held to likeoéssence of a contract?
According to Chow (2004), ifJnited Scientific Holdings Ltd v Burnley Borough
Councif, the House of Lords, citing with approval a statetmon the position in
Halsbury's Laws of Englan¢4™ Ed), ruled that time should not be held to behef t

essence unless the following conditions are present

1. The parties must have expressly stipulated in tmract that conditions as to

time should be strictly complied with

2. The nature of the subject-matter of the contractl d@he surrounding

circumstances demonstrate that time should be@ems to be of the essence

3. The party who has been subjected to unreasonaldg dves notice to the

party in default making time of the essence

Section 56 (3) of Contract Act 1950 states the ceffef acceptance of
performance at time other than agreed (the conopletate which is also the essence

of the contract) upon, which reads:

If, in case of a contract voidable on account ef phomisor’s failure
to perform his promise at the time agreed, the jseen accepts
performance of the promise at any time other theat agreed, the
promisee cannot claim compensation for any losssioned by the
non-performance of the promise at the time agreelgss, at the time
of the acceptance, he gives notice to the pronu$dnis intention to

do so.

The position in the rules contained in section H6of the Contracts Act 1950
is that: if in a contract in which time is of thesence, a party fails to perform it by
the stipulated time, the innocent party has thbtregther to rescind the contract, or

to treat it as still subsisting. If he treats ither expressly or by conduct as still

2[1977] 2 All ER 62, HL, [1978] AC 1050 (HL),



continuing, the contract exists but time ceasebaf the essence and become at
large. Consequently he cannot claim liquidated aiges under the contract unless
there is a provision as to the extension of timdowever, this cessation can be
revived and so time can be restored to be the esdgnthe innocent party serving a
notice to the party in default giving a new datecoimpletion. If this is done, there
would be a date from which liquidated damages cdaddcalculated (Sinnadurai,
1987).

At common law, the contractor’'s obligation to coetpl the works by the
specified date is removed if the employer delaysabntractor in the execution of
the works. When the specified completion dateamgér applies, time is said to be
“at large”, and the contractor’s obligation is mgre® complete the works within a
reasonable time. A fundamental point is that iheetfor completion can only be
extended where the contract permits, and strictlaécordance with the contract
provisions (Murdoch and Hughes, 2000). It is a w@n belief in the construction
industry that extensions of time are solely for bfemefit of the contractor. At face
value by giving the contractor more time to compléte works and by reducing his
liability for liquidated damages they do appearhb® one-sided. It is not the
contractor who has most need of extension of tinogipions, it is the employer. A
string of well documented cases frdtiolme v Guppyto Rapid Building v Ealing
confirm that the courts will not uphold liquidatddmages where the employer has
prevented completion on time unless there is esppesvision in the contract to

extend time for the employer’s default (Egglestt®9?2).

The ultimate dispute on a construction contradorsan employer to assert
that time is of the essence and to determine witpaying whilst the contractor is

claiming time to be at large and determining fon4payment (Eggleston, 1992).

%(1838) 3 M&W 387.
*(1984) 29 BLR 5.



Problem also arises in the wording employed by n@friyie standard forms
of contract as there was a shortcoming in that sohtkeem did not fully cater in the
extension of time clause for all delays causedhgyemployer. General sweep-up
wording in an extension of time clause (such as ‘her unavoidable
circumstances”) has been held by the English coatgo cover employer defaults.
Similarly in Malaysia, only PAM 98 Clause 23.7(allows the Architect to grant an
extension of time for “any act of prevention ordk of contract by the Employer.”
This is designed to be a “catch-all” provision $atttime does not inadvertently
become at large. Other forms like IEM, PWD 203Al &IDB do not have such
similar provision (Martin, 2005). Thus, time witle at large when the employer
causes delay to the contractor e.g. by orderintpexbrk and there is no provision

for extension of time for the contractor.

1.2 Problem Statement

The phrase “time at large” is much loved by corites; the suggestion that
the contractor has as much time as he wants &hfitie works. This is not what it
means. Time becomes at large when the obligatic@omplete within the specified
time for completion of a contract is lost. Theigation then becomes to complete
within a reasonable time. It is most certainly fed and when the contractor sees
fit". The question then is what is a reasonableefimWhat is generally at stake in the
matter of whether or not time is at large is theplryer’s right to deduct liquidated
damages for late completion. The right is lost ptately if time becomes at large —
the employer can still sue for general or unligtedadamages for late completion —
but regard will then had to be the contractor'sitimhent to a reasonable time
(Eggleston, 1992).



Time being “at large” does not mean that the Cattrahas no obligation to
complete the work. He has to complete in a “reabtentime”. What is reasonable
will depend on all the circumstances at the timeufd@ch and Hughes, 1992).
Calculating a reasonable time is not an easy maitel, as Emden’s Building

Contractsputs it:

When a reasonable time for completion becomes isutest for a
time specified in the contract ....then in order twceatain what
reasonable time is, the whole circumstances mustaken into
consideration and not merely those existing attithe of the making

of the contract.

1.3  Objective of the Research

The objective of this study is to determine the mieg of “reasonable time”

when time is at large.

14  Scopeof the Research

The approach adopted in this research is case &sedo There are no
limitations as for the court cases referred tdhis study in terms of type of projects
as long as the case is related to time at largeraasonable time. The standard

forms of contract that will be referred to are:

1. Pertubuhan Arkitek Malaysia (PAM) 12Edition, 1998)



2. Public Works Department (P.W.D) Form 203A (Rev.8B)/

3. Construction Industry Development Board (CIDB) Stam Form of
Contract for Building Works (2000 Edition)

4. International Federation of Consulting Engineers Hederation
Internationale des Ingenieurs Conseils (FIDIC) @umusion Contract
(1999)

15  Significance of the Research

This research should give a review to contractar employer as to what is
time at large and when does it apply. When théiggam the industry are equipped
with the knowledge of time at large and its impiicas on both contractor and
employer, this situation can be avoided as mugboasible. Suggestion on what is a
reasonable time to complete the works in the ewétime at large is also provided

for through this research.

16  Research Methodology

This research involved literature review on timeted matters in the
construction industry. Initial study will be cad out involving extensive reading

and understanding of the concepts involved.

Then data and information collecting will be cedriout. Primary source will

be law cases found in Malayan Law Journal through dccess of Lexis Nexis



available in the university's online database. ddeary sources such as articles,
journals, textbooks and related websites will digostudied and referred to the

course of the whole research.

Analysis will be done on collected information awil be arranged in an
orderly manner. Finally, writing up will be camlieut, followed by checking and

correction of writing.





