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ABSTRACT

The adversarial natures of Construction Industry contribute construction
disputes. This research aim to study Alternative Dispute Resolutions (ADRS) process
and to propose the preferred ADRs that can minimise the time, cost and to preserve
reputation and to propose enhancement criteria in current ADRs. Literature review
was carried out and questionnaire was formulated and distributed to project
participants in Johor Bahru. The data collected was analysed using Relative
Important Index (RII). The analysis proved that from the null hypotheses variables
tested, Negotiation matched 69% of the preferred resolution in the industry with
some enhancement needed on this technique. The relationship and reputations rank
the highest preference criteria with cost and duration fall on rank 10 and 11
respectively. Negotiation remains the most significant resolution method of

construction disputes.
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ABSTRAK

Faktor permusuhan semula jadi di dalam Industri Pembinaan menyumbang
kepada pertikaian. Kajian ini bertujuan untuk mengkaji proses Alternatif
Penyelesaian Pertikaian (ADRs) dan mencadangkan pilihan ADRs yang sesuai yang
dapat menurangkan masa, kos disamping memelihara reputasi serta mencadangkan
kriteria penambahbaikan di dalam ADRs yang sedia ada. Kajian literatur telah
dijalankan dan borang soal selidik telah diformulasikan serta diedarkan kepada
responded yang berkaitan di Johor Bahru. Data yang dikumpul telah dianalisa
menggunakan Relatif Indeks Penting (RII). Analisis membuktikan bahawa daripada
hipotesis nol pembolehubah yang diuji, Rundingan menepati 69% daripada kaedah
yang digemari di dalam industri ini, dengan sedikit penambahbaikan diperlukan.
Hubungan dan reputasi mendapat kedudukan tertinggi bagi kriteria yang digemari,
sementara kos dan masa jatuh pada kedudukan 10 dan 11. Rundingan kekal sebagai

kaedah penyelesaian terpenting bagi pertikaian dalam pembinaan.
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CHAPTER 1

INTRODUCTION

1.1  General Background

A search of “Disputes Resolutions” in American Society of Civil Engineers
(ASCE) library, showing results of 1719 journals, while term “Disputes” itself were
listed in 5288 journals back to 1987 to current year. Looking at this huge numbers,
one may ask, do we need another journal related to disputes topic? The answer is
yes! Solving disputes issue will never stop. There must be new enhancement of
available disputes resolutions options. Focusing on Malaysia alone, only 81 journals
were published back to 1994. This shows that the awareness on this issue is still
young in Malaysia even though Malaysia’s construction industry has rapidly growing
immediately after independence period, 1957 (Phase 1) towards year 2020 (Phase 3)
as reported by Mohd Hanizun, (2012), for more than 50 years at current. The
construction industry plays a vital role in any country’s economic development.
Referring to (DOS, 2014), Malaysian construction industry manages to contribute
3.5% of total 100% Growth Domestic Product (GDP) in 2012, meanwhile GDP
Fourth Quarter (Q4) 2013, the construction sector showing slower production growth
of 9.7%, a decline from a year ago (Q4 2012: 17.6%), supported by activity in the
non-residential and residential sub-sectors. Fortunately, this is not due to dispute
issue, unless cause by the global economic crisis, although disputes can cause delay

and abandonment of constructions activities. Along with the growth of construction
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industry in Malaysia, the disputes resolution awareness is continuously improving,
despite from the well-known traditional approach litigation, everyone is looking

forward to alternative dispute resolutions (ADRs) methods.

1.2 Problem Statement

Any kinds of jobs in this world, if not being properly manage will end up in
disputes. Disputes will impact the three main pillars of any projects that are the time,
cost and quality. There are many other consequences when a dispute occurs, the most
awkward moments is when the disputes party has to sacrifice the business
relationship and reputations. Reputations are not easy to build compare to building a
structure. It is more like building an empire that holding the dignity and pride of a
company and will give impact in future especially when selecting of contractors for a
tender award, reputations are one of the main considerations criteria. Everyone in
this industry is aware that constructions industry is very competitive, due to the
fragmented condition and limited resources. Construction projects often involve
parties that may enter into multiple contracts over a period of several years (Patricia,
2013). Tarnished reputation will reduce the opportunity for a party to be selected for

a contract award.

Concern with this situation, many previous studies conducted to determine
and recommend the best options to solve a dispute. In constructions industry, the
contract documents are vital, despite showing the guideline of works procedures,
cost, quantity, materials and design used; it is also one of the main sources of
disputes in construction industry (Cheong, 2011). Worst situations, when part of the
contractual agreement already selected disputes resolution methods to be used for
examples in Public Work Department (PWD) 203 (Rev. 2007) contract, under Clause
65.0 it is clearly stipulated the methods to be selected in case of any disputes arise

which is the Arbitration.



Meanwhile The Malaysian Architect Association (PAM) standard forms of
building contract are the most widely used in the Malaysian private sector
construction industry; with an estimate of 90% of building contracts in the private
sector based on a PAM form (Sundra, 2009 & 2010; Zarabizan et al., 2013; Sim,
2013) has made Adjudication as mandatory for dispute resolution (Mohd Suhaimi et
al., 2012).

Contrary to CIDB Form of Contract for Building Works 2000 (CIDB, 2000),
which prefer mediation as a first solution option before proceeding to other ADRs
(Sim, 2013). There are a few more types of contract documents such as Standard
Form of Civil Engineering Contract by Institute of Engineers Malaysia, Standard
Form of Building Contract by Institute of Surveyors Malaysia, Standard Form of
Building Contract by Institute of Surveyors Malaysia and etc. This study is not
intended to highlight the provision on each type of contract but enough to highlight

on the lack of ADRs practice in Malaysia construction industry.

Selection of an appropriate dispute resolution method is vital as every
construction project is bound to have disagreements (Cheong, 2011). However, the
actual experience of ADRs is very low in the Malaysian construction industry based
on the studies by Zulhabri et al. (2008) and Cheong (2011). Many researches have
been conducted; most of them are focusing on time and cost impact because these
two factors always been associated to any business. The impact on reputations and
relationships need to be highlighted as well because business cannot stand alone in
order to success. Thus, which one of the available disputes resolutions can consider
those impact factors altogether? Therefore, this study aims to review the ADRs
process and the selecting factors to propose the preferred ADR that can minimize the
impact of cost, time and reputation, and will propose enhancement criteria in current

dispute resolution.



1.3 Aim

The aim of this study is to review Alternative Disputes Resolutions (ADRS)
process in order to propose the preferred ADR in term of cost, time and reputation

from key players of construction industry in Johor, Malaysia.

1.4 Objectives

In order to achieve the above aims, following objectives have been laid out:

To study ADRs process and procedures.
To study factors affecting the choice of ADRs.
To propose the preferred ADR

> w0 D e

To propose enhancement criteria in local construction industry.

1.5  Scope of Work

First of all, this study will inspect all elements of construction disputes in
general, starting from the cause and source of disputes, and factor affecting the
choice of ADRs based on the preference of the key players of this industry, that are
the contractor (class A or G7), clients, consultants and others, focusing in Johor
Bahru district. Secondly, with respect to the very vast subject regarding ADRs in
construction industry, therefore, this particular work will only focus on several types

of ADRs that are commonly popular within the local and international contract form.



Subsequently, the consequences (advantages and disadvantages) arising from
these ADRs option will also be addressed. Next, the study will also put forward the
enhancement criteria in dispute resolution using ADRs, based on established ideas
from various references, journal, articles, Malaysian and International Bar, working
papers, bulletins and newspapers. Finally it is hope that, the preferred ADRs in
Malaysian construction industry can be proposed based on the local stakeholders

preference.

1.6  Significant of Work

ADRs are an important subject that stakeholders within construction industry
needs to be aware of, and understands as clear as possible. Thus, this study is
presumed to bear the significance of compiling the relevant knowledge regarding the
various types of ADRs available, whereas the final product (the completed work as a
literature) may be used as a source of reference for all who are involved in
construction industry or the construction processes to enhance their knowledge on
the matter of ADRs together with enhancement criteria and shall influence them in
selecting the best option for their contractual agreements. This would subsequently
assists everyone involved, starting from the highest level of management to the
lowest level of construction project stakeholders towards a more organized planning,
implementation and decision-making, by taking into account the root causes of

disputes, and factors affecting the choices of each ADR.



1.7 Research Methodology

The research methodology is a guideline to the research to be completed in a
systematic way to achieve the research objectives. In this study, the research process
generally consisted of five stages. The first stage involves identifying research
problem which covered the significance, objective and scope of study by referring to

articles, cases and discussion with supervisor.

Second stage is followed by exploratory research of the literature. This is the
primary means of gathering information and data for the report from local
contractual form of contracts, books on dispute resolution, articles from legal and
construction trade journals, and various web sites, references books, newspaper
articles and relevant magazines. Analysis and critical review from these sources will
provide sufficient data that can be used to determine the background, and primary

data of the research.

The third stage is collecting secondary data. Secondary data gathered for this
study is collected by questionnaires distributed among the correspondents whose are
the main stakeholders in construction industry in Johor Bahru.

The fourth stage is data analysis, interpretation and data arrangement. This
stage is basically to process and convert the data collected into information that is
useful for the research. This study will utilise statistical analysis in order to show

relationship between the ADRs option and stakeholders’ preference.

The last stage of the research process mainly involved writing up discussion
and recommendations for future research. The Figure 1.1 summarized the

methodology flowchart for this research.
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