STRATEGIES FOR PREVENTING THE PREMATURE AND FAULT
CERTIFICATION OF HOUSING DEVELOPMENT PROJECT

YONG KUM WENG

A project report submitted partial fulfillment of the requirements for the award
of
Master of Science (Urban and Regional Planning)

FACULTY OF BUILT ENVIRONMENT
UNIVERSITI TEKNOLOGI MALAYSIA

JANUARY 2012



DEDICATION

This project is dedicated to my beloved mother Koong Po Leng
and

my Australian parents Valda King-Siem and Dr. Bruce King-Siem



Vi

ACKNOWLEDGEMENT

Throughout the years that | have studied the prescribed education courses for
urban and regional planning, | have developed a certain way of thinking based on modern
environmental attitudes, which allowed me to gain an awareness of the overall

environmental picture, particularly as it relates to public housing development projects.

I am grateful for this unique opportunity to gain so much knowledge and learning
notwithstanding that | struggled with the very limited research information available in
the public domain. In order to understand the complex nature of the public housing
development problems, and absorb the practical and theoretical aspects of the progress
certification system, | have had the opportunity for the creation of new ideas. All my
learning has been focused upon translating it into better urban planning laws for
Malaysia.

This research thesis has proved to be an extremely demanding exercise in
extending my knowledge and skills in solving problems associated with the wide spread
Premature and Fraudulent Certification in the *“public housing project” Industry.
Malaysia is a developing country and currently experiences a housing ‘boom’. In
keeping with global trends, its city populations are growing rapidly and so is the urgent

need for large scale urban housing developments.

This thesis proposal is my solution to create an optimum design in providing the
very basic requirements necessary for the Housing Certification System and its Certifier’s
role and responsibly. Hopefully the outcome will be instrumental in eliminating most of

the problems currently facing a purchaser when buying a new home.



Vil

To be able to achieve a satisfactory Certification System, | took into account key
aspects of the background of the Housing Development Act and Regulation, as well as
the role and responsibilities of the architect. In addition | analyzed the certification
responsibilities of the accredited Certifier and the architect’s fee collection problems

within the public housing project’s organization.

I could not honestly claim to be able to solve all the problems of the housing
Certification procedures, but | have demonstrated that, by proposing solutions and ideas
aimed at preventing Premature and Fraudulent Certification within the current system,
can be profitable for the architect, developer, government and ultimately the home

purchaser.

In this process | have come to understand the essence of housing development
knowledge and realized my goal to learn and increase my understanding of its
complexities. Particularly I have come to understand that the future is compelling, that |
am part of this future and that. I, as an urban planner cum architect, have a unique

contribution to make to society.

I realize also that my proposed solutions must be styled as appropriate to the
specific needs and life style expectations of my future career. This research thesis

addresses and reflects that consideration.



viii

ABSTRACT

The Housing Development (control & licensing) Act 1966 (Actl118) with its
delegated relevant Regulations, were enacted to control the contractual outcomes of
public housing developments and housing agreement dispute. Based on this legal
administrative framework are the Sale and Purchase Agreement (S&P) that set out the
many various respective rights, duties and obligations that bind the parties to the building
development contracts commonly administered by the therein nominated project
architect. As the nominated architect is, under the auspices of the Pertubuhan Architect
Malaysia (PAM), duty bound to competently, fairly and impartially direct and, resolve in
the first instance, all queries and conflicts, the architect is procedurally deemed fully

equipped to fulfill these duties.

This research seeks to identify potential major pitfalls and loop-holes associated
with the administration of public housing projects. The development contracts are
governed by the Housing Development (control & licensing) Act 1966 and the Housing
Developers (Control and Licensing) Regulations 1989. The identification of these issues
will be of particular value to the relatively inexperienced architects having to deal with
very experienced contract and regulations administrators. Particularly, these research
outcomes seek to equip the inexperienced architect with the skills necessary to recognize
the dangers of one or more of the contractual parties seeking to pressure the architect to

make premature determinations and to issue ‘obvious’ fault certification.

Keywords: Housing Development Act, Regulation, Premature and Fault Certification.



ABSTRAK

Akta Pembangunan Perumahan (kawalan & pelesenan) 1966 (Act118) yang
termaktub dengan peraturan-peraturan berkaitan, telah digubal untuk mengawal hasil
kontrak pembangunan perumahan awam dan pertikaian perjanjian perumahan.
Berdasarkan rangka kerja pentadbiran undang-undang perjanjian Jual Beli (S&P) yang
menetapkan pelbagai hak yang berkenaan, kewajipan dan obligasi yang menghugungkan
pihak kepada kontrak pembangunan bangunan yang secara amanya ditadbir oleh arkitek
projek yang dilantik. Sebagai arkitek yang dicalonkan, di bawah naungan Pertubuhan
Arkitek Malaysia (PAM), wajib bertindak cekap dengan adil dan saksama,
menyelesaikan pada peringkat awal semua pertanyaan dan konflik, secara prosedur

arkitek disifatkan telah bersiap sedia untuk memebuhi tugas-tugas ini.

Kajian ini bertujuan untuk mengenal pasti kesulitan utama dan kelemahan yang
berkaitan dengan pentadbiran projek perumahan awam. Kontrak pembangunan dikawal
oleh Akta Pembangunan Perumahan (Kawalan & Pelesenan) 1966 dan Peraturan Pemaju
Perumahan (Kawalan & Pelesenan) 1989. Mengenal pasti isu-isu ini akan menjadi
kemahiran utama kepada arkitek yang agak kurang berpengalaman yang perlu berurusan
dengan kontrak yang sangat penting dan peraturan-peraturan pentadbir. Secara
Khususnya hasil penyelidikan ini bertujuan untuk melengkapkan arkitek yang tidak
berpengalaman dengan kemabhiran yang perlu untuk mengenal pasti daripada pihak-pihak
berkontrak yang ingin memberi tekanan kepada arkitek untuk membuat penilaian yang
pra-matang dan untuk mengeluarkan sijil kesalahan yang “ketara”.

Kata kunci: Akta Pembangunan Perumahan, Peraturan, pra-matang dan sijil kesalahan.
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CHAPTER 1

INTRODUCTION

1.0  Background

The housing Industry sometimes seems to age with a kind of doomed grace - it
constantly bleeds from its original intrinsic value as its monetary worth slowly spirals
downwards. Similarity with an air of factual nostalgia one can glaze at the people of
the post-war economic boom period (Wee, 2009). After the independence of
Malaysia, the federal government rapidly launched a nation-wide physical
industrialization and urbanization re-structuring plan aimed at improving the nation’s
living environment and improving the incomes for all people. Many previously
reserved forest and agriculture lands were opened up to build new capital cities,
suburbs and metropolitan centers to accommodate the increasing population and its
attending economy growth (MURP, 2011) .

While these national housing development plans enshrine Malaysia’s basic living
requirements and economy growth for the population, it also outlines a purely
statistical understanding of human need (MURP, 2011). Although during this period
there were not many laws governing housing developments, many firms (developers)
were established to construct new houses for home buyers and property investors.
Some of these housing developments were successfully completed and delivered to
the home buyers. However some failed, causing many housing purchasers to lose
their life saving as they still had to pay for their abandoned homes. Below are some

of the reasons causing these housing project failures:



1. Loop-holes in the housing laws,

2. One-sided agreements and term of sales which favored the developer

3. Most people were unfamiliar with housing development processes (Aun,
2010a)

4. Unfamiliar with certification procedures (Aun, 2010a)

5. Malaysia’s economy downturn (Dahlan, 2006)

6. The bureaucracy of some government departments.

To address these problems, it appears that all housing developments need to be
governed with concise and comprehensive laws. To achieve this end, the government
must develop a comprehensive housing development system and enforce all

developers and consultants to strictly comply with it.

1.1 Background of Housing Development Act 1966

The government enacted the Housing developer Act 1966 as a reference or a
benchmark for all housing development matters such as:
To provide for the control and licensing of housing development businesses in
Peninsular Malaysia, protection of the interest of purchasers and for all matters
connected therewith. After several amendments of the Act which were debated in
parliament in 1973, 1989, 1991 and 2002 (Kasi, 1998), the name of the Housing
Developer Act was revised to Housing Development (control & licensing) Act 1966

(Act118), Subsequently this Act was divided into five components as follows:

Housing Development (Control & licensing) Act 1966 (Act 118).
Housing Development (Control & licensing) Regulations 1989
Housing Development (Housing Development Account) Regulations 1991

Housing Development (Tribunal for Homebuyer Claims) Regulations 2002

o~ w0 bdhPE

Housing Development (Compounding of Offences) Regulations 2002



1.2 Housing Development Progress

The housing development process from inception to completion stage with
Certificate Fitness and Occupation (CFO) is a tremendously complicated procedure.
For example, if a developer bought vacant agriculture land intending it for a housing
development, he must engage a town planner to prepare a development planning
report plus an layout plan for submission to the planning authority for approval. Upon
receiving planning approval he must then, under the National Land Code, apply for
the Surrender and Re-alienation approval for converting the agriculture land into a
building category and its subdivision into unit lots. After the land matters are settled,
he must then apply, under Housing Development Act, for a developer’s license for
this housing project before he attempts to launch the houses to the public.(Woo, 2001)
In addition, the developer usually engages an architect as the principal submitting
party to design the building layout and prepare the building plan submission for the
local authority’s approval. He normally engages also other consultants such as C&S
engineer and M&E engineer to prepare technical housing structures and services
drawings, for submission to the relevant authorities(Woo, 2001). When the building
plans and other building technical approvals are released by the local authorities the
housing construction can commence: usually construction of the works proceed in
stages, from the foundation stage until the building is completed with the connection

of the hydraulics and electricity, finishing with the CFO.

The developer needs to promote and sell his houses before the completion of
construction work (sell then build). The purchasers signs a standard Sale and
Purchase Agreement (S&P) as stated in the Housing Development Regulation. Under
this agreement the developer is entitled to claim, from the purchasers, a stage work
completion payment which must be supported with the architect’s stage certificate
(Kasi, 1998). The Regulations confers this certification power on the developer’s
architect which means that, the architect is expected to impartially assess certify the
progressive completion of the works (Kasi, 1998). The purchaser is then obliged to

pay the developer in accordance with the stage certificate.

However, this certification procedure has been a major problem in most

housing developments since these certification powers have been mis-used by many



architects and subsequently, has caused premature and fraudulent certification
problems (Shukor, 2002). The purchaser has to pay whatever monies are subsequently
claimed in accordance with the stage completion certificate, even when the building
works are far from reaching the completion stage, or the housing project works are
suspended or even abandoned. These problems ultimately caused an omnipresent
dilemma to the public and the government. Consequently the government had little

choice but to pay a tremendous price to resolve this matter.

1.3 Problem Statement

The mis-use of the architect’s certification power has already become a the
major issue in housing projects, as many complaints came from the government,
purchasers and the public at large regarding the premature and fraudulent
certifications (Shukor, 2002). According to the Board of Architect Malaysia’s
statistics regarding housing complaints about the architects, certification complaints
have risen to 108 (53%) since 1999 (Aun, 2010b). This is the highest category of all
complaints in housing projects such as, defect work, delays in taking vacant

possession and delay in obtaining Certificate of Fitness and Occupation (Aun, 2010b).

As a fully accredited professional, the scope of an architect’s involvement in
housing development disputes is inevitable given the additional responsibilities of a
certifier under the Housing Development Act and Housing Development Regulation.
Certain duties and responsibilities are entrusted to him, in particular the certification
roles in the Sale and Purchase Agreement between the developer and the purchaser
(Woo, 2001). As such, he is expected to be fair to both parties and carry out his duties
competently. In contrast, the developer understands his projected monetary limits and
his financial backers expect the projected profit margins, so the developer tried to
prevail upon the architect to issue premature or inaccurate certification in order to
claim unwarranted monies. Distortions such as understated or inflated progress
claims from the purchasers are often procured by offering very common inducements.
i.e. if the architect wished to get a next phase of the housing project, he will

collaborate in favoring the developer.



Often the architect, especially a newly graduated architect, is not fully aware
of his legal responsibilities and its scope of duties (Teng, 1998). The Ministry of
Housing and Local Government (MHLG) 2010 statistics shows that 30,860
purchasers have suffered financial loss due to 150 failed housing developments which
involved 48,331 house units being abandoned. Worse still, while some housing
projects have been abandoned (Teng, 1998), the purchasers still is obliged to pay the

stage progress billing payments (in accordance to the architect’s stage certificates).

After the Board of Architect Malaysia (LAM) investigation, several other
interesting reasons were discovered, in that most architects felt the Scale of Minimum
Fees under the Architect Rules1996 prescribed for housing projects, is far too low for
the work and responsibility involved (Mohamed, 1987). Furthermore, the developer

quite often pays lower than the prescribed minimum fee.

As a professionally qualified person it is reasonable to expect a certain level of
remuneration for services rendered based on the belief that every human work place
activity should be profitable. Therefore, the minimum of consultation fees for the
absolutely minimum level of professional services is expected to be in the public’s
best interest (Mohamed, 1987). i.e. many architects dare not to proceed to the
periodically site inspection stage before certifying the completion works. In some
cases they even delegate their duty to some other parties to certify the completion
works on behalf of them(Shukor, 2002). But why then do architects still accept the
lower fee for the housing project? This is simply because in securing their own
architectural business; they have no alternative but to accept the unfair consultation
fee from their developer client. Moreover, many architects are unfamiliar with
ramifications of the stage certification role, possibly due to the Housing Development
Act and Regulation which does not have a clear and specific certification guideline.
There is no governmental reference here which would allow architects to faithfully
discharge their duty diligently, nor does it endeavor to encourage architects to acquire
sufficient knowledge and experience to deal with the vagaries of a housing project.
Subsequently, architects are being routinely exploited by the developers’ insistence to
issue premature and fraudulent certificates. Consequently many architects now tend

to shy away from undertaking housing projects, even when the proposed housing is a



social necessity with many housing projects currently being launched by a lot of
developers (Kasi, 1998).

Beside the major complaints of certification problems, they are still many
other common defect problems being experienced and complained about by the
purchasers. i.e. late delivery of vacant possession to the purchaser and defective

workmanship.

1.4 Significant of Study

In the average architect’s office, a residential housing project usually provides
at least half of the workload noted in the architect’s timesheet (Teng, 1998). The risks
involved in undertaking a housing project are so significant to an experienced
architect that they show a marked preference for accepting non-housing projects.
This is understandable, especially when considering the work load involved in any
housing project far out weights remuneration (Mohamed, 1987). Professional
reputation once lost is almost impossible to regain and any complaints (justified or
not) to the Pertubuhan Akitek Malaysia (LAM), Board of Architects Malaysia (LAM)
and Ministry of Housing and Local Government (MHLG) invariably leads to

litigation.

This study is significant as it seeks to address the need for architects involved
in housing projects in Malaysia, to be familiar with the “stage’ Certification role and
its attendance legal ramifications. This study also investigates salient features within
the Housing Development Act and Regulation, its background and development over
the last decade and how it applies to the various stages of a housing development
from inception through to completion. As such, the core problems are investigated
and a comprehensive strategy developed to protect the purchaser’s financial interests.
Hopefully an improved policy would deliver to the purchasers their wonderful dream
home. An improved strategy would be capable in assisting architects to educate
themselves on the responsibilities of Certification thus enabling them to discharge
their professional duties effectively and also to protect themselves against unwelcome

litigation.



15  Aim and Objective of Study

The study’s aim is to identify the core causes of the problem of premature and
fault certification under the S&P Agreement, Housing Development Act and
Regulation. It will do so by referring to all available sources including PAM and
LAM, House Buyer Association, REHDA, MHLG, housing development controller,
local authority, Malayan Law Journal, Malaysian Law on Housing Development,
Professional Architect Practice Note and any other statutory requirements. Moreover,
the aim is also to review the architect’s Condition of Engagement and Architect Rule
1996 in order to identify the problem of the developers’ use the “common
inducements” exploiting the architect’s economic needs in breach of his ethics by
accepting below scale consultation fees and in consequence providing lower
consultation service to the purchasers. In order to further identify the certification

problem, a deeper understanding of the following points shall be studied:

Housing Development History.

certifier’s role and responsibility.

All statutory laws and acts which relate to housing developments.
Housing Development Act (the aim & objective).

The procedures of certification.

the sequence of Housing Development Progress.

N o g bk~ 0w Dd e

The principal aim and objective of the Sale and Purchase Agreement
(Schedule G and Schedule H).



1.6  Organization of Study

This thesis is divided into 5 chapters as follow:

Chapter 1, provides a general introduction of the housing development issue
and the certification problem in housing development in Malaysia. The description
will provide the back ground, problem statement, significant of study and aim of

objective of the study.

Chapter 2, review the background, information, news and any other articles in
respect of the housing development, history certification problem, Role and
Responsibility of certifier, the problem of housing development and the relevant laws

and regulations.

Chapter 3, the methodology is developed a questionnaire to survey and
analysis the problems of housing development, certifier’s role and responsibility,

architect fee in housing project.

Chapter 4, finding and discuss the relevant elements of housing certification
procedure, as well as discuss the salient point of Housing Development Act, Housing
Development regulation and the Sale & Purchaser. Hence, discuss the architect is a
most suitable professional to be empowered as a certifier under the Act and

Regulation.

Chapter 5, the conclusion would propose a comprehensive certification

guideline and stake holder system for collecting the architect’s fee.
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