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ABSTRACT 

 

 

 

 

It is almost a certainty there will not be a single construction project can be 

completed perfectly without any defective works. Therefore, practical completion in 

construction industry can be awarded notwithstanding there may minor defects in the 

works. However, the use of the adjective „minor‟ introduces another foreseeable area 

of disputes. The contracting parties may be disputed on whether the defects are 

merely minor or not. This research seeks to identify the circumstances when minor 

defects can lead to delayed the awarded of practical completion or make the 

awarding of practical completion become invalid. The scope of this research is 

limited to minor defects at practical completion stage. The methodology used 

involves several stages starting from initial study and concluded with a write up. The 

data is collected mostly through Lexis Nexis website and it is able to find 10 cases 

related to the objective of this research. The cases that have been collected are 

carefully reviewed, with take special attention on the facts of the case, issues and 

judgments. From the analysis, it appears that minor defects do not delay the awarded 

of practically completed.  However, it has to be ensured before the practical 

completion stage that the defects are really on minor nature. Next, it is important to 

measure how far the minor defects affecting the purpose of the works. If the minor 

defects are so extensive until they make the building not reasonably fit for purpose, 

then practical completion could not be awarded.  

 

 

 

 

 

 

 

 



vi 

 

 

 

 

 

 

 

ABSTRAK 

 

 

 

 

Sudah menjadi suatu kepastian, bahawa tiada satu pun projek pembinaan 

yang dapat disiapkan tanpa sebarang kecacatan kerja. Oleh itu, penyiapan praktikal 

dalam industry pembinaan boleh diberikan tanpa mengira kecacatan kerja yang kecil. 

Walau bagaimanapun, penggunaan kata „kecil (minor)‟ ini telah membawa kepada 

berlakunya pertikaian antara parti. Pihak yang berkontrak boleh mempertikaikan 

sama ada kecacatan tersebut adalah kecil atau sebaliknya.  Kajian ini dilakukan untuk 

mengenal pasti keadaan di mana kecacatan kecil ini boleh membawa kepada 

kelewatan mengisukan penyiapan praktikal atau membuatkan penyiapan praktikal itu 

menjadi tidak sah. Skop kajian ini terhad kepada kecacatan kecil pada peringkat 

penyiapan praktikal. Metodologi yang digunakan melibatkan beberapa peringkat 

daripada kajian awalan sehingga kesimpulan. Data dikumpul menggunakan laman 

web Lexis Nexis dan 10 kes telah diguunakan untuk mencapai objektif kajian ini. 

Kes tersebut telah dianalisis dengan baik dengan mengambil perhatian kepada fakta 

kes, isu dan keputusannya. Daripada analisis tersebut,  didapati bahawa kecacatan 

kerja yang kecil tidak akan melewatkan pemberian penyiapan praktikal.  Walau 

bagaimanapun, semasa peringkat penyiapan praktikal tersebut, ia benar-benar 

memenuhi criteria sebagai kecacatan kerja yang kecil.  Seterusnya, adalah amat 

penting untuk mengukur sejauh mana kecacatan kerja yang kecil itu dapat memberi 

kesan kepada tujuan kerja tersebut. Sekiranya kecacatan yang kecil itu adalah banyak 

sehingga membuatkan bangunan tersebut tidak lagi sesuai dengan tujuan 

pembinaannya, maka penyiapan praktikal tidak boleh diberikan.  
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CHAPTER 1 

 

 

 

 

INT.RODUCTION 

 

 

 

 

1.1 Background of Research 

 

 

Nowadays, construction industry has different stages in terms of completion; 

they are “substantial completion” or “practical completion” and “final completion”. 

The difference of “practical completion” and “final completion” as stated by Chow 

Kok Fong in the Construction Contracts Dictionary
1
: l 

 

“…it does mean t .hat the works have reached a state  l of read.iness for l use or 

occupation by l the owner with the exception of trivial omissions or defects. 

This state of completion would thus allow for the completion of minor 

out.standing works and rectification of defects w .hich l do not detract from the 

enjoyment l or l utility of the l facility by the owner. Practical or substantial 

completion should be distinguished from the expression “final completion”. 

The latter is used to describe a state when all patent defects related to the 

completed works have been satisfactorily remedied and the works have 

received the appropriate statutory clearances…”  

 

                                                 
1
 Chow Kok Fong (2006). Construction Contracts Dictionary. Sweet & Maxwell Asia. Singapore. 



2 

 

 

 

When the works is awarded with practically completed, it brings some 

consequences related to contract matter. Among them are, it l marks the end of 

contractor‟s liabilities in l respect of his contractual oblig.ations except for his liability 

to l m.ake good l defect which l occur dur.ing the Defect l Liability Period (such as set out 

at clause 15.5 PAM 2006 Contract), the contractor‟s license to occupy the site comes 

to an end (such as set out at clause clause 15.2 PAM 2006 Contract) and the 

contractor‟s liability to p .ay or to allow to the em .ployer deduct liquidated damages 

ends (such as set out at clause clause 22.1 PAM 2006 Contract)
2
.  

 

The consequences of the works have been awarded with practically 

completed can also affecting another contracts, such as triggering the sale and 

pur.chase agreement in conveyancing transactions. The purchaser then has to make 

any payment to the developer regarding the purchase of the premises.  

 

With practical completion brings so many consequences, the contract 

administrator needs to ensure that the works really deserve to be awarded with 

practically completed. When the contractor feels that his works already can be 

awarded with practically completed, the contract administrator will do some tests on 

completion/ site inspections where one of the tests is related to find out whether there 

are any defects. One of the purposes of this test is to observe whether the defects are 

major defects or merely minor. 

 

When it found from the test/inspection that there are some minor defects in 

the works, contract administrator, however, still can issue a l Certificate of Practical 

Completion. l In H.W Ne.vill (Sunblest Ltd) v. l William Press & Son Ltd
3
, Judge Newey 

said:  

 

“…I think l that the w.ord „practically‟ in l Clause 15(1) [JCT „63]  l gave the 

architect a disc.retion to certify l that William Press had  l fu.lfilled its obligation 

under l Cla.use 21(1), where minor or de minimis  l work had n.ot been carried 

out. But that if there we.re any patent l defects in what William Press had done 

the ar.chitect could not have given a ce.rtificate of l practical completion…” 

                                                 
2
 Sundra Rajoo et.al (2010). The PAM 2006 Standard Form of Building Contract. Lexis Nexis. p.233 

3
 (1981) 20 BLR 78 
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One of the reasons why practical com .pletion can be awarded even though 

there are minor defects is because minor defects should be regarded as normal 

condition in practical completion stage. It is almost a certainty there will not be a 

single construction project can be completed perfectly without any defective works. 

It is because construction projects are so complex, involving many parties, materials 

with specific specifications, and wide range of construction works, thus it is almost 

impossible to finish the project perfectly as the detail drawings and specification 

without any single mistaken works. In the c .ase of l Emson Eastern Ltd v. E.M.E. 

Developments Ltd
4
, Judge John Newey said: 

 

“lbuilding l const.ruction is not like the l manufacture of goods in a factory. The 

size of the project, site l conditions, use of many mat .erials and l employment of 

various l types of oper.atives make it l virtually impossible to l achieve the same 

degree of perfection as l can a manufacturer. It m.ust be a rare new building 

in which eve.ry screw and every l brush of paint is absolutely correct  .”   

 

 

 

 

1.2 Problem Statement 

 

 

As described previously, pract.ical completion can be awarded 

notwithstanding there may be works of minor defects. The contract administrator has 

discretion to consider whether or not practical completion can be awarded if there are 

defective works on minor nature. However, the awarded of practical completion 

when there are minor defects in the contractor‟s works, can bring into situations 

where the awarding being challenged. Sundra Rajoo (2006) said
5
: 

 

“…the use of the adjective „minor‟ for the outstanding works and defects 

introduces another foreseeable area of disputes and possibly abuse in 

practices…” 

                                                 
4
 (1991) 55 BLR 114 

5
 Sundra Rajoo et.al., op.cit. p.232 
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Such concern may occur in conveyancing transactions. A developer may 

want practical completion to be certified quickly notwithstanding there are some 

defective or incomplete works, since the issuance of CPCs can trigger Sale and 

Purchase Agreement between the developer and purchaser. Once the CPCs is issued, 

developer can ask the financial l institutions from l which the buyers l have taken loans 

to release the l progress payments l faster to the l developer based l on the contract 

administrator‟s certificate of completion
6
. 

 

An example of how minor defects in practical completion stage can bring 

dispute can be seen in next cases. In case of Uniphone Telecommunications Bhd v 

Bridgecon Engineering Sdn Bhd & Anor
7
, the CPC was being challenged by the 

purchaser. According to the respondents, the defects were not serious in nature. In 

other words, the defects were only minor or cosmetic in nature. The appellant, on the 

other hand, contends that the incomplete works and defects were serious and 

substantial. Thus, to the appellant, the purported CPC was issued “ostensibly to meet 

the date set in the said assignment”. In other words, the issuance of the CPC was not 

bona fide. 

 

In Walter Lilly & Co Ltd v Mackay and another company
8
, the employer 

wanted to create what they called as "dream home" for themselves and their two 

children. To ensure their “dream home” was built perfectly, the employer then listing 

out some list of hundreds minor defects, and argued that the works from can be 

awarded with practically completed only when the minor defects has been rectified. 

 

Therefore, the questions that need to be answered and be the foundation of 

this research are does the works can be regarded with practically completed when 

there are any minor defects? What are the circumstances that make the practical 

completion can or cannot be awarded when there are minor defects? Can practical 

completion be delayed if the works have minor defects? 

 

 

                                                 
6
 Airing Woes Of House Buyers. (2001, 30 June). The Star. p.19 

7
 [2011] 5 MLJ 875 

8
 [2012] EWHC 1773 (TCC) 
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1.3 Objective of Research 

 

 

Based on the problem statements that have been described previously, the 

objective of this research is to identify the circumstances when minor defects can 

lead to delayed the awarded of practical completion or make the awarding of 

practical completion become invalid. 

 

 

 

 

1.4 Scope and Limitation of Research 

 

 

Based on the objective, the approach adopted in this research is based on case 

law which covers the following areas: 

 

1. The area of research is within construction contracts. 

2. Court cases referred in this research are collected through the web of Lexis 

Nexis and another sources from the web. Only the construction cases from 

commonwealth jurisdiction are used for this research.     

 

 

 

 

1.5 Significant of Research l 

 

 

This researchl is useful to guideline the employer, contract administrator, and 

contractor to understand what circumstances that minor defects can lead to delayed 

the awarded of practical completion or make the awarding of practical completion 

become invalid.  

 



6 

 

 

 

This research also may assist especially for contract administrator to increase 

his awareness when giving his discretion relating to issuance of CPC when there are 

minor defects in the works.  

 

 

 

 

1.6 Research Process and Methods of Approach 

 

 

To make a proper research, it is important to prepare a research process 

methodology on how to gain more knowledge on the research‟s issue, to collect data, 

and how to analysis the data. In order to achieve the objective of this research, it 

involves extensive literature review. Figure 1.1 shows the research methodology 

established for the research.  

 

 

 

 

1.6.1 First Stagel - Identify the Issuel 

 

 

Initially, on the first stage, the research process begins by getting as much 

knowledge about the issue through extensive reading of some literatures. It involve 

general reading on va.riety sources of published materials such as seminar papers, 

journals, arti.cles, previous research report, newspapers, mag.azines and electronic 

resources through the W .orld Wide Web and online databases from library of 

Universiti Teknologi Malaysia, PSZ‟s website.  
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1.6.2 Seco.nd Stage - Literature Review 

 

 

Literature review is the stage where the res.earch title is further explained and 

discussed incorporating various types of data and information that are gathered 

through books, articles, magazines, journals, newspapers. Besides of these sources, 

reported court cases from different sources such as Malayan Law Journal is referred 

too. This phase is vital to support and strengthen the research before the research 

proceeded to other stages.  

 

 

 

 

1.6.3 Third Stage - Data Collection 

 

 

In order to be able to make an analysis, it required data collections in the 

form of legal cases that have occurred. Most of the data obtain from university‟s 

library online e-database via the Lexis-Nexis website. The other sources such as 

articles, journals, textbooks and related websites, are also studied and analysed to 

complement the main sources.  

 

 

 

 

1.6.4 Fourth Stage - Data Analysis 

 

 

Next stage is, after all the required data have been collected, documentary 

analysis. It is adopted as a means of analysis. The relevant law cases that have been 

collected is carefully reviewed, with take special attention on the facts of the case, 

issues and judgments that relate to the objective of the research.  
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1.6.5 Final Stage - Recommendations and Conclusion 

 

 

After the discussions have been made, the research findings and conclusion 

from the analysis are being drawn to answer the problem statements and fulfill the 

objective of this research. 
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Figure 1.1: Research Methodology 
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Define clearly the background of the 
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SECOND STAGE 

THIRD STAGE 

FOURTH STAGE 
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1.7 Organ.ization of Thesis 

 

 

The thesis cons.ists of five chapters.  The l brief descriptions of leach chapter 

are as follows:  

 

 

 

 

1.7.1 Chapter 1: Int.roduction 

 

 

Chapter 1 is the introduction chapter for the research. It contains the 

background of the research, the pro.blem statement, the objective of the research, 

scope and limitation l of research, the signi.ficance of research, methodologyl and the 

organization of thesis chapters. 

 

 

 

 

1.7.2 Chapter 2: Practical Completion  

 

 

This chapter explores the l literal meaning l and the l principles of practical 

completion l that has been described by some authors, by judicial decisions and as 

described in the standard form of construction contract. It reviews the requirements 

and procedures so the works can be awarded with practically completed. This chapter 

also provides an understanding on the importance and consequences of practical 

completion. 
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1.7.3 Chapter 3: Minor Defects 

 

 

This chapter seeks to establish an understanding of defects, the meaning and 

types of defects, through a literature review of some books, published research and 

case law. The focus of this chapter is to provide an understanding particularly on 

minor defects and to highlight the position of minor defects in construction industry.  

 

 

 

 

1.7.4 Chapter 4: Analysis and Results 

 

 

This chapter analyses the data that have been collected before. It discusses the 

judicial decisions that have been made by the court regarding the presence of minor 

defects in practical completion stage. Attempts are made to state the legal principle 

there from. This chapter seeks as much as possible to find answers to questions as set 

out in the first chapter under problem statement. 

 

 

 

 

1.7.5 Chapter 5: Conclusion 

 

 

This chapter presents the summary of research findings and conclusion to 

fulfill the objective of this research. It also addresses some research constraints that 

encounter during the preparation of this research. 
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