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ABSTRAK 

 

 

Dalam projek pembinaan, berlakunya pertikaian boleh menyebabkan impak 

yang serius; sebagai klien, ia diharapkan untuk mengelakkan sebarang kejadian 

pertikaian semasa kerja, namun ia seolah-olah tidak dapat dielakkan. Pada keadaan 

seperti ini, secara idealnya ia dijangka bahawa syarat-syarat nyata di dalam kontrak 

pembinaan secara adil akan mengagihkan risiko antara pihak yang berkontrak. Tetapi 

dalam realiti, beberapa fasal-fasal, yang dibentangkan untuk mencegah atau 

menyelesaikan pertikaian mereka tidak melaksanakan seperti yang 

diharapkan.Sebagai contoh, di Iran, Terma Am Kontrak (GTC) disediakan untuk 

menganjurkan sistem perolehan, bagaimanapun, ia tidak dapat melakukan secara 

munasabah untuk mencegah atau menyelesaikan kemungkinan kesan pemusnah 

pertikaian pembinaan. Sebagai contoh, beberapa projek pembinaan di bawah GTC 

Iran ditinggalkan dan kontrak ditamatkan di mana majikan akan mengambil 

kelebihan ketidaktentuan beberapa fasal dalam GTC Iran terutamanya fasal 

penamatan (fasal 46 dan 47 GTC Iran). Tetapi walaupun GTC Iran, seolah-olah 

masalah ini, yang membawa kepada penamatan kontrak dalam manfaat majikan 

adalah kurang diperhatikan dalam kontrak pembiaan kerana lebih banyak butir-butir 

yang berkaitan dengan penamatan kontrak oleh pihak-pihak yang dijelaskan dalam 

kontrak pembiaan Malaysia. Sebagai contoh, dalam JKR203A Malaysia, penamatan 

kontrak dijelaskan dalam hak-hak kedua-dua majikan dan kontraktor, yang termasuk 

kemungkiran, prosedur dan kesan (fasal 51 - 58). Pada asas ini isu timbul seperti: 

apakah sebab-sebab yang paling kerap yang telah menyebabkan penamatan kontrak 

faedah majikan dalam industri pembinaan sebenar?Oleh itu, kajian ini bertujuan 

untuk menyediakan syarat-syarat dan prosedur yang lebih menyeluruh untuk  fasal 

penamatan dalam kontrak pembinaan GTC di Iran dengan menganalisis pertikaian 

yang paling kerap dikaitkan dengan penamatan kontrak oleh majikan dalam projek 

pembinaan di Malaysia dan Iran. Untuk mencapai matlamat ini, analisis 

perbandingan antara fasal penamatan dalam JKR203A Malaysia dan GTC Iran telah 

dijalankan serta mengkaji  kes-kes relevan yang telah berlaku di Malaysia dan Iran. 
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ABSTRACT 

 

 

In construction projects, disputes occurrence can have serious impacts; as a client, it is 

expected to avoid any disputes occurrence during the work; however, it is seemingly inevitable. 

On such conditions, ideally, it is expected that the express terms and conditions under standard 

forms of contracts would fairly distribute the risks between the contracting parties. But in reality, 

some of these clauses, which are set out to prevent or solve those disputes in reasonable time did 

not perform as expected. For instance, in Iran, General Terms of Contract  (GTC) is provided in 

order to organize procurement systems; however, it could not perform reasonably in some cases 

in order to prevent or solve the probable destructive impacts of construction disputes. For 

instance, some of the construction projects under GTC of Iran are abandoned and the contracts 

are terminated in which the employers will take advantages of the uncertainty of some clauses in 

GTC of Iran especially termination clauses (clause 46 and 47 of GTC of Iran). But despite GTC 

of Iran, seemingly this problem, which leads to termination of contract in benefits of employers is 

less observed in standard form of contract in Malaysia since more details relevant to termination 

of contract by the parties are clarified in Malaysian standard forms of contracts. For instance, in 

PWD 203A of Malaysia, termination of contract is explained in rights of both employer and 

contractor, which include default, procedure and effects (clause 51 – 58). On this basis the issue 

arises as: what are the most frequent reasons that have caused thetermination of contract in 

benefits of employer in the actual construction industry? Hence, this study aims to prepare more 

comprehensive and legally correct conditions and procedure for termination clauses in GTC of 

Iran in its construction contract by analyzing the most frequent disputes associated with the 

termination of contract by employer in Malaysian and Iranian construction projects. To achieve 

this aim, comparative analysis between termination clauses in PWD 203A of Malaysia and GTC 

of Iran is done with reviewing relevant cases which have been under these standard forms and 

due to dispute occurrence and termination event referred to the court in Iran and Malaya.
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CHAPTER 1 

 

Introduction 

 
 
 
 

1.1 Background of Research 

 

Nowadays, we enter into contracts day after day. Taking a seat in a bus 

amounts to entering into a contract. Putting a coin in a slot of a weighing machine, 

amounts to making a contract... In such cases, we do not even realize that we are 

making a contract. In the case of people engaged in trade, commerce and industry, 

they carry on business by entering into contracts.1 

 

There are many versions of definition of contract made by many authors.For 

instance, Treitel(1999) defines a contractas: an agreement inwhich law would 

enforce or recognizethe duties andobligations between the contracting parties.2 

 

But a little deeper and more accurate definition of contract is given by 

Beatson, in Anson’s Law of Contract (2002), as: 

 

“A legally binding agreement made between two or more persons, by which 

rights are acquired by one or more to acts or forbearances on the part of the other 

or others”.3 

 

Contract Act 1950 of Malaysia in Section 2(h) defined the contract as: A 

                                                        
1 Gulshan S.S, “Business Law Including Company Law”, New Age International, Jan 1, (2006). 
2 Sir Guenter Heinz Treitel, Professor of English Law, “The Law of Contract”, (1999). 
3 Beatson J, et al, “Anson's Law of Contract”, 28th edition, Oxford, (2002). 
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contract is an agreement enforceable by law4. 

 

The term contract is defined by Iranian authoritiesas; “exchange of promises 

between one or more parties against another one or more parties, which is accepted 

by both parties.”5 

 

Contracts that are simply agreements, which oblige the parties to do specified 

things, cover the enormous numbers of construction works are performed. In the 

case of a construction contract, it is specified that the contractor requiresbuilding the 

works and the employer requirespaying for them. 

 

As noted in Ramsey (2007), Contracts present a number of different 

functions as in the case of a construction contractfollowings are listed: 

 

a) Identifying the work that should be done by the contractor or 

subcontractor, etc. including the scope, required quality and time for completion of 

various parts of the work, 

 

b) Specifyingthe amount of payments that should be made by the 

employer, how any additional or reduced payments are to be computed and when 

payments should be made, 

 

c) Definingthe responsible party in occurrence of the events that are 

outside the parties’ direct control which affect the work (events of force majeure); 

such events may include bad weather, access difficulties, local authority restrictions, 

changes, in the law, unexpectedly poor ground, etc. 

 

d) Definingthe responsible authority for undertaking the various 

administrative or dispute resolution functions which may be required, including 

giving instructions, making decisions about claims, appointing adjudicators, 

arbitrators, etc. 6 

                                                        
4 Section 2(h) of Contracts Act 1950. 
5 Section 183, Civil Law Code of Iran. 
6 Ramsey, V., Telford Limited, T., “Construction Law Handbook”, Thomas Telford, 2007. 
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On condition that a construction project is required to be carried out, the 

parties must decide what conditions of contract should be used. There are a number 

of basic options noted by Ramsey (2007): 

 

a) “A bespoke set of contract conditions, designed specifically for the 

particular project; 

b) A standard form contract, published by one of the major professional 

institutions, or 

c) A standard form contract with amendments to suit the particular 

circumstances”.7 

 

According to needs of individual project, a bespoke form that is called ‘home 

made’ contractis providedbased on experience expressed in existing standard forms. 

In the other words, when the parties need a more complex, detailed or specific 

documents for a particular contract, they will negotiate, organize, and draft non-

standard bespoke contracts, incorporating the required and necessary legal detailed 

and specific provisions, for their particular transactions. 

 

In spite of standard forms of contracts, bespoke forms involved in 

construction works have almost more disadvantages. To make it clear, it can be 

noted that standard forms of contracts are cheaper compared to bespoke forms. 

Moreover, the parties are more familiar with standard forms, which lead to reduce 

the cost of tendering and also, enhance the parties’ confidence in the arrangement 

and avoidcontaining unforeseen anomalies. Where the standard form is drawn up by 

a body representing all sides of the industry – as are the NEC, ICE conditions of 

contract, the JTC contract and the FIDIC contracts – then ideally, the parties can 

have increased confidence in the balance of risk allocation.  

 

There is no comprehensive definition of ‘Standard form ofContract’. 

However, generally term a standard form contract will usually be one that one party 

would prepareto the contract and is not negotiable between the parties. In other 

words, it is offered on a ‘take it or leave it’ basis. 

                                                        
7Ibid. 
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Standard form contracts are normally used transactions, such as: supply of 

goods and services to clients in many industries, including;telecommunications, 

finance, domestic building, motor vehicles, travel, utilities and etc. 8 Insurance 

policies are simple examples of ‘take it or leave it’ basis of standard form contracts 

(where the insurer decides what it will and will not insure and alsothe language of 

the contract) and contracts with government agencies (where certain clauses must be 

included by law or regulation). 

 

JTC and IEC are the most common standard forms of contract used by 

Untied Kingdom in its construction contracts. Pertubuhan Arkitek Malaysia (PAM 

1969, 1998, 2006), Construction Industry Development Board (CIDB 2000), 

Jabatan Kerja Raya (JKR) or Public Works Department (PWD 10/83, 2007, 2010) 

and Institution of Engineers, Malaysia (1989), are some types of standard form of 

contract used by Malaysia in its construction contracts. While, General Terms of 

Contract (GTC) is used as standard form of contract in Iran for the public works and 

also FIDIC is standard form of contract, which is for international contracts in 

Malaysia and Iran. 

 

Generally, it can be noted that, standard forms of contract contains all 

necessary terms for the purpose of performing construction work. In this way some 

clauses are provided which are pointing out to the duties and obligations of each 

party. For instance,payments, variations, termination, performance bonds, damages 

and etc. are parts of content of standard form of contract clauses. 

 

Termination of contract is one of the issues, which is discussed in GTC of 

Iran (clause 46-47) and PWD 203A of Malaysia (clause 51-58).In clause 46 of GTC 

of Iran general defaults, which lead to termination of contract, are noted which is 

followed by termination procedure in clause 47. In PWD 203A of Malaysia the 

following issues relevant to termination of contract are stated in clause 51 to 58: 

 

- Termination by agreement 

- Causes of termination 
                                                        
8  Ahmed Umar Abubakar, “Business Law School Of Business Of Economics Major”: Business 
Management 
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- Procedure of termination 

- Effect of termination  

- Non-breach causes 

 

Based on Asniah Bt Abdin 20079, followings are the main reasons which 

lead to termination of contract: 

 

1. Payment 

2. Variation 

3. Termination 

4. Delay 

5. Defect 

6. Damages 

7. Performance bond 

8. Default 

 

 

 

1.2 Problem Statement 

 

In construction projects, disputesoccurrence can have serious impacts; for 

instance, the project may suffer cost and time overrun, the owner may suffer 

significant loss and profit and worst still the project may be abandoned or failed. As 

a client in any construction project, it is expected to avoid any disputes occurrence 

during the construction work; however, the disputes occurrence is seemingly 

inevitable. On such conditions, the parties don’t want any lengthy litigation process 

in resolving disputes. 

 

In occurrence of any dispute in construction project, ideally, it is expected 

that the terms and conditions under standard forms of contracts would fairly 

                                                        
9 Asniah Abidin, “The Profile of Construction Disputes”, Master thesis, University Technology 
Malaysia, (2007). 
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distribute the risks between the contracting parties.For example, if a contractor is 

required to provide performance bond, employer could also be required to provide 

the contractor with payment bond. And also, if the contract contains express 

provision for termination of contract by employer, the contractor should also be 

expressly provided with similar right. I.e. to terminate the contract both contracting 

parties should have similar rights; however, despite this express provision, disputes 

do occur. 

 

As mentioned earlier, the standard forms of contracts contain vital terms for 

performing contractual obligations by parties in reasonable manner such as: 

payments, variations, termination,performance bonds, damages and etc. But in 

reality in some cases, some of these clauses, which are set out to prevent or solve 

those disputesin reasonable time did not perform as expected. 

 

For instance, in Iran, General Terms of Contract  (GTC) is provided in order 

to organize procurement systems.To be sure about achieving this goal in Iran, as start 

point of this research, 50 Iranian construction experts are randomly chosen to be 

primarily interviewed by the author. The respondents were asked about the roles of 

GTC of Iran in resolving the disputes among parties. Based on results of primary 

interviews,those construction expertsbelieved that, GTC of Iran could not perform 

reasonably in some cases in order to prevent or solve the probable destructive 

impacts of construction disputes.  

 

The interviewed construction experts believe that some of the construction 

projects are abandoned and the contracts are terminated in which the employers will 

take advantages of the uncertainty of some clausesin GTC of Iran (e.g. clause 46 of 

GTC of Iran). I.e. the employer has right to terminate the contract on his own 

benefits due to uncertainty of clause 46 of GTC of Iran. But despite GTC of Iran, 

seemingly this problem,which leads to termination of contract in benefits of 

employers is less observed in standard form of contract in Malaysia since more 

details relevant to termination of contract by the parties are clarified in Malaysian 

standard forms of contracts. For instance, in PWD 203A of Malaysia, termination 

clauses, which include default, procedure and effects, are presented in clause 51 – 
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58; however, termination and its procedure are only discussed in clause 46 - 47 of 

GTC of Iran. 

 

Discharge of Contract relates to the circumstances in which the contract is 

brought to an end. Where a contract is discharged, each party is freed from their 

continuing obligations under the contract.  In other word, discharge of contract 

means ‘termination’ of the contractual relationship between the parties. 

 

There are dissimilarities between “determination” and “termination”. 

According to the Oxford Advanced Learner’s Dictionary, the word ‘determination’ 

explain as: the quality that makes you continue trying to do something even when 

this is difficult or the process of deciding something officially. However, the word 

‘termination’ is explained as:the act of ending something.10 

 

In defining termination, Wong (2005) noted that: 

 

“Briefly, termination of contract takes place at a point in time in the course 

of the contract period when a legally binding contract period is brought to an end 

before it has been discharged by performance due to the acts of one or both 

parties.”11 

 

In the common law two situations are considered as the ground for 

termination or ‘repudiation’ of a contract as following: 

 

Firstly, one party may make clear that it has no intention of performing its 

side of the bargain. Secondly, that party may be guilty of such a serious breach of 

contract that it will be treated as having no intention of performing.A breach of this 

kind is identified as a ‘repudiatory breach’.12 

 

In both cases, the innocent party has two options to choose: 

                                                        
10 Wehmeier S, Oxford Advanced Learner’s Dictionary of Current English, Sixth Edition, Oxford 
University Press, New York, 2000. 
11 John Wong, “Terminated or be Terminated”,The Malaysian Surveyor, 39.1. Page 12. 2005. 
12 Murdoch, J and Hughes, W. “Construction Contracts: Law and Management”. E & FN Spon. 
London. Pg 324, (1997). 
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Firstly, to ‘affirm’ the contract and hold the other party to its duties (while 

claiming remedies for damages as appropriate for the breach), and 

 

Secondly, to bring the contract to an end. In term of occurrence of any 

repudiation or termination, then all parties are released from any further contractual 

obligation to carry out.13 

 

Having more focus on termination of a contract, it is noted that in some cases 

termination is raised by the way in which contracts are set out. For instance, 

termination clause in General Terms of Contract (GTC) of Iran isbased on benefits 

of employers in which the employer can terminate the contract based of his own 

profits. In this situation, the contractor lose his benefits in the project and in some 

cases the employer can unfairly apply for remedy against the contractor. 

 

According to the standard form of construction contract in Iran and Malaysia, 

there are several reasons listed under the provided clause, which allow the employer 

or the contractor to terminate the contract. For instance, ICE, PAM 2006, CIDB 

2000 and JCT standard forms of contract used in Malaysia contain clauses to clarify 

the right of termination of contracts by both employer and contractor. However, in 

PWD 203A (Rev. 2007) there is no clause provided to explore the right of 

termination of contracts by contractor. Later, in PWD 203A (Rev. 2010), the clause 

55 is provided in order to generally state the termination of contracts by contractor. 

In contrary, in clause 46 of GTC of Iran the right of termination of contracts is only 

allocated to the employers. 

 

Hence, this research attempts to compare termination condition in benefits of 

the employer in construction projects in General Terms of Contract in Iran (GTC) 

clause 46 and PWD standard form of contract in Malaysia (clause 51).  And the main 

issues are: 

 

- Uncertainty, ambiguity and not comprehensive termination clauses and; 

                                                        
13 Murdoch, J and Hughes, W. Ibid 



9 
 

 
 

- Lack of positive right for contractor in GTC of Iran especially in 

Termination Clauses.   

 

On this basis, the main question followed in this research is as: what are the 

most frequent reasons that have caused theunilateral termination of contract by the 

employer in the actual construction industry? 

 

 Therefore,this study will focus on the most frequent disputes associated with 

the termination ofcontract by employer in construction projects in Iran and Malaysia, 

which are referred to the court under GTC and PWD 203A standard forms of 

contracts. 

 

 

 

1.3 Objective of Research 

 

The objective of this research is to make recommendations for termination 

clauses in GTC of Iran in its construction contract by analyzing the most frequent 

disputes associated with the termination of contractby employer in construction 

projects. 

 

 

 

1.4 Scope of Research 

 

This research will focus on termination of construction contractsand is 

limited to the following: 

 

a) To termination of contract clauses in GTC of Iran (clause 46) and PWD of 

Malaysia (clause 51) 
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b) Chosen cases are reported in Malaysian Law Journals and Iranian law 

journals and court archives. 

c) Cases related to Building Contract and associated with termination of 

contracts only. 

 

 

 

1.5 Significance of Research 

 

As highlighted before, termination clause in GTC of Iran is set up in benefit 

of employerand the employers can terminate the contract unfairly. Hence, the 

contractors will face with lots of financial difficulty because ofunilateraltermination 

by employer. Consequently, the contractor do not participant the Government project 

because of possibilities of high risks in this kind of project, while seemingly this 

problem is less seen in PWD of Malaysia. Hence, it is important to improve 

termination clause of GTC of Iran in order to prevent termination of the contracts in 

benefit of employers. 

 

Therefore, by investigating the most frequent reasons of determination of 

contracts by employer according to the terms mentioned in the standard form of 

contract, it is expected to be able to create awareness among the contractors. So, the 

contractors can prevent from being determined by the employer. 

 

Hence, this study can be used as the guidance for those whom are engaged in 

construction projects such as consultant, architect, contractor and engineers in order 

to prevent dispute occurrence and make a better relationship among parties. Once the 

parties are informed about their legal rights and duties, it is expected to see a 

healthier working environment. 

 

Due to the importance of termination of contracts in construction industry, in 

this study, the author will focus on the most frequent disputes associated with 

termination of the contracts in benefit of the employer, which are referred to the 
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court in Iran and Malaysia. Termination of contracts by employer is studied under 

PWD 203A of Malaysia and GTC of Iran. 

 

 

1.6 Research Process and Method of Approach 

 

In orderto achieve the research objective which is pointing out to the making 

recommendation for unilateral termination clause in benefit of employers in GTC of 

Iran, a systematic process has been organized in which five major stages 

includingidentifying the research issue, initial study, data collection, data analysis, 

and completion are involved.  

 

 

 

1.6.1 Stage 1: Identifying The Research Issue 

 

The research issue arises from the intensive reading of books, journals, 

articles and newspaper cutting, which can easily be attained from the UTM library. 

Also, as mentioned earlier, by doing primarily self-interview by 50 justice 

construction experts in Iran the main issue regarding the termination of contract by 

employer was highlighted. Identifying the main issue, the objectives of the study 

have also been specified. Hence, this research is done to review the most frequent 

disputes associated with the determination of contract byemployer in construction, 

which are referred to the court under PWD 203A standard form of contract of 

Malaysia and GTC of Iran. 

 

 

1.6.2 Stage two: Initial study 

 

At second step of this research relevant literature to the termination of 

contract was reviewed which was obtained through books, law journals, articles, and 



12 
 

 
 

related websites. Alsodiscussion with supervisor, lecturers, and colleagues helped 

me to gather more ideas and knowledge regarding the main problem of this study. 

 

 

1.6.3 Stage three: Data collection 

 

In this stage, relevant information and cases were collected. There were two 

types of data which was being collected: relevant Malaysian cases which was 

collected from Malayan Law Journals via UTM library electronic database, namely 

Lexis Nexis website 14  through its own search engine by using keywords of 

“Termination Clauses” andrecent Iranian cases relevant to the topic which were 

collected from Courts Archive of Mashhad city in Iran and Vekalat Online website15.  

 

 

 

1.6.4 Stage four: Data analysis 

 

In this stage, all the collected data, information, idea, opinions and comments 

were arranged, analyzed and also interpreted. As mentioned above, cases used in 

data analysis were concentrated in the case happened in Malaysia and Iran. All 

selected cases are studied, analyzed and compared in order to find the possible 

weaknesses and strength of each termination clause under GTC of Iran and PWD 

203A standard form of contract of Malaysia. 

 

 

 

1.6.5 Stage Five: Writing and Completion 

 

In final step of this research, the whole writing and formatting of the study 

are checked and finalized.In this stage, the important matter is to be sure that 
                                                        
14 http://www.lexisnexis.com 
15 http://www.vekalatonline.ir 
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research objective had been obtained. Finally, the conclusion, recommendation, and 

suggestions for further studies were noted based on the findings during the analysis 

stage.   

 

 

 

1.7 Organization of the chapters 
 

1.7.1 Chapter 1: Introduction 

 

As mentioned earlier, this research would explore more in termination 

clauses in GTC of Iran and PWD 203A of Malaysia in order to solve the problem of 

unfair termination of contracts by employers due to uncertainty in some clause in 

standard form of contracts.To achieve that aim, in chapter 1 of this study, the main 

problem is identified and a brief background related to the mentioned problem is also 

explained which is followed by goal and objectives and research methodology. 

 

 

 

1.7.2 Chapter 2: Principles of discharge of contract 

 

Chapter 2 of this study would define relevant notions and terms as; Contract, 

Standard forms of contract, Terminations, Types of termination, Conditions of 

termination and etc. This chapter would provide the basis for the further analysis and 

discussion in other chapters. 
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1.7.3 Chapter 3:Termination of contract in PWD 203A (Rev. 2010) of 

Malaysia and GTC of Iran. 

 

In chapter 3, the differences between termination clauses of GTC of Iran and 

PWD 203A (rev. 2010) of Malaysia is described and then the differences between 

termination clauses of both standard forms are clarified. 

 

 

 

1.7.4 Chapter 4: Analysis and discussion 
 

In chapter 4 of this research, following main questions are specified in 

chapter 1; advantages and disadvantages of termination clause in each standard form 

of contract (PWD and GTC) are clarified.At the end of this chapter by analyzing 

both clauses the objective of study would be achieved. 

 

 

 

1.7.5 Chapter 5: Conclusion and Recommendations 

 

In chapter 5, all discussions would be concluded and some recommendations 

would be suggested in order to solve the problem of unilateral termination of 

contract by employer based on analysis in chapter 4. 
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