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ABSTRACT

Generally, an architect in a building contract has a duty to supervise the building
works to ensure that they are being carried out in conformity with the contractual
specifications. Supervision is part of the work by the architect that needs close attention
because the final outcome of the finished product depends on the quality of work produced
by the contractor on site. The nature and scope of the duties, liabilities and responsibility of
architects over supervision of construction are usually determined by the contractual terms
of their appointments. The scope of architect’s duty to supervise has created confusion and
litigation which in part arisen out of an incomplete definition and understanding of the role
of the architect. An analysis of the factors causing delay of building construction projects in
Malaysia have shown that ineffective and lack of supervision by the consultants as one of
the major factors. Hence, the objective of this research is to identify the extent of an
architect’s duties to the client for supervision of construction projects by exploring the issue
of work conformance and responsibility for detecting, preventing and correcting defective
work. All relevant legal court cases regarding the architect’s duties in supervision will be
analyzed in order to obtain the research findings. Analysis will be conducted by reviewing
and clarifying all the facts and issues of the case law. The research has determined the
scope of architect’s duties in relation to supervision of construction projects. Architect’s
duty to carry out proper inspection will depend on what was being carried out on site at the
time, the importance of the element work in question, and the confidence that the architect
may have in the contractor’s overall competence. Reasonable examination of the works did
not require the architect to go into every matter in detail. The architect does not guarantee
that his inspection will reveal or prevent all defective work. However, closer and more

frequent supervision will be expected of work that is important or critical.



Vi

ABSTRAK

Secara umumnya, seorang arkitek dalam kontrak bangunan bertanggungjawab
untuk menyelia kerja-kerja bangunan dan memastikan kerja tersebut dijalankan selaras
dengan spesifikasi kontrak. Penyeliaan adalah sebahagian daripada kerja oleh arkitek yang
memerlukan perhatian teliti kerana hasil akhir produk siap bergantung kepada kualiti kerja
yang dihasilkan oleh kontraktor di tapak. Skop kerja, liabiliti dan tanggungjawab arkitek
terhadap penyeliaan pembinaan biasanya ditentukan oleh terma kontrak pelantikan mereka.
Skop tugas arkitek untuk menyelia telah mencipta kekeliruan yang timbul daripada definisi
yang tidak lengkap dan kurang pemahaman tentang peranan arkitek. Analisis yang
dijalankan mengenai faktor-faktor kelewatan projek pembinaan bangunan di Malaysia telah
menunjukkan bahawa kekurangan pengawasan oleh perunding sebagai salah satu faktor
utama. Oleh itu, objektif kajian ini adalah untuk mengenalpasti sejauh manakah tugas
seorang arkitek kepada pelanggan bagi penyeliaan projek pembinaan dengan meneroka isu
pematuhan kerja dan tanggungjawab untuk mengesan, mencegah dan membetulkan
kecacatan kerja. Semua kes mahkamah berkaitan undang-undang mengenai tugas arkitek
dalam penyeliaan akan dianalisis untuk mendapatkan dapatan kajian. Analisis akan
dijalankan dengan mengkaji dan menjelaskan semua fakta dan isu undang-undang kes.
Tugas arkitek untuk menjalankan pemeriksaan yang betul akan bergantung kepada apa
yang sedang dijalankan di tapak sesuatu masa, kepentingan sesuatu elemen kerja, dan
keyakinan arkitek terhadap kecekapan kontraktor. Pemeriksaan kerja yang munasabah tidak
memerlukan seorang arkitek untuk memeriksa setiap perkara secara terperinci. Arkitek
tidak menjamin bahawa pemeriksaannya akan mendedahkan atau menghalang semua
kecacatan atau kerja rosak. Walau bagaimanapun, penyeliaan yang lebih terperinci dan

lebih kerap adalah perlu terhadap kerja yang penting atau kritikal.
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CHAPTER 1

INTRODUCTION

1.1 Background of the Research

The nature and scope of the duties, liabilities and responsibility of architects
over supervision of construction are usually determined by the contractual terms of their
appointment. The architect is employed to carry out their duties in respect of design and
supervision as stated in the contract with the defined purpose.' He/she is engaged
primarily to ensure that the works are executed effectively, economically and to

discharge their responsibilities professionally.

Generally, an architect has a duty to supervise the building works in order to
ensure that the works are being carried out in conformity with the contractual
specifications.” In most standard forms of construction contract, the architect’s primary
responsibility is to supervise the construction in order to ensure that works are
performed to the standard specification which the contract requires. Furthermore, an

architect has to provide drawings and information which the contractor may require to

! David Cheah, 8" September 2012, The Roles of the Architect, Engineer and Quantity Surveyor, PAM
CPD Lecture, Board of Architect Malaysia
2 Singapore Court of Appeal's case of Sim & Associates (sued as a firm) v Alfred Tan [1994] 3 SLR 169



enable the works to be completed within reasonable time. Even in the absence of

expressed provision in the contract, such a duty will be implied in law.’

The architect supervises the work at periodic times during the construction stage,
but not as frequent or same purposes as the contractor. Architects must be familiar with
the work and report the general progress and quality of the completed work to the
owner. Furthermore, the architect should be responsible for discovering any

nonconforming work and correcting defective work that is available to be seen.*

Client has an expectation that the architect will perform his duties under the
contract in such a manner as to protect his interests and that he will perform his duties
reasonably, so as to achieve the objective as contemplated by the contract.’” The
architect will supervise the work to ensure that as far as is reasonably possible, that the
quality of work is as specified in the contract. Based on PAM CPD Lecture (2012)° by
David Cheah about the roles of the architect, there are three (3) duties of architect to the

employer during the course of supervision duties. These are:-

1) The prevention, detection and correction of defective work

i1) To intervene and give instructions if the contractor’s working method or
temporary works prove unsuccessful

1i1) Interventions to correct any indications of potential failure of the

permanent design

From this nature of duty, it can be described that the responsibility in
supervision are to observe and check something over a period of time in order to see
how it develops, so that the architect can make any necessary changes track. It can be

described as the duty to prevent, detect and correct the defective works which depends

>R v Peto (1826) 1 Y & J 37; Kimberley v Dick (1871) 13 LR Eq 1 and Brodie v Cardiff Corp (1919) AC
337.

* Grant A. Simpson, James B. Atkins, May/June 2006 Edition of Texas Architect, Observations,
inspections and the contractors’s warranty, Texas Society of Architects

> Donald Keating (1991) Keating on Building Contracts, London Sweet & Maxwell. Pg 300

% David Cheah, 8" September 2012, The Roles of the Architect, Engineer and Quantity Surveyor, PAM
CPD Lecture, Board of Architect Malaysia



on the degree of skill of the architect.” The architect must supervise the works
reasonably in compliance with statutory provisions to enable him to issue certifications
under the contract that the work has been satisfactorily carried out in accordance with

contract drawings and specifications.

1.2 Problem Statement

The architect has a duty not to delay the project.® The results based on an
analysis of the factors causing delay of building construction projects in Malaysia’ have
shown that ineffective and lack of supervision by the consultants as one of the major
factors. Architect’s failure to properly supervise may caused the project to delay beyond
its completion date and thus causing additional expense in the performance of the
contract. There might be cases where an architect have been employed and have not
been able to measure up to expectations. '° A failure to exercise reasonable skill and
care by a professional consultant, be it an architect, engineer or quantity surveyor would
invariably be liable for breach of contract. An architect that fails to follow contractual
provision may be liable to the building owner as his agent for any additional expense or

cost involved.!!

The collapses of the Stadium Terengganu’s roof and the Jaya Supermarket’s
building also have drawn attention to architects and their responsibilities. In Jaya
Supermarket tragedy, the Petaling Jaya City Council hastily declared that the architect

in charge of the demolition is solely responsible under the local by-laws. DP Architects

” Daniel Atkinson, 2007, Architect’s Duty of Inspection, Atkinson Law

¥ Keel v Titan Construction Corporation

? Wa’el Alaghrabi, Mohd Razali A. Kadir, Azizah Salim and Ernawati, 2005, Significant Factors Causing
Delay of Building Construction Projects in Malaysia, UPM

' detna Insurance Company v Hellmuth, Obata & Kassabaum Inc Corporation (1968) 392 F.2d 472

" Henderson v Mernett Syndicate (1995) 2 AC 145



Sdn Bhd as the architect consultant and the party who submitted the planning of project
has been blacklisted by the State Government.'?

Similarly, the incident of roof collapse at Sultan Mizan Zainal Abidin Stadium
back in June 2009, fingers were quickly pointed at the architect and the contractor.
There has been questioned whether the architect was responsible for the supervision,
testing or commissioning of the construction and whether the architect allowed a
defective building to be built which would affect the safety and health of the
occupants.” It was found that the project architect, Ar. Dato’ Kamarul Bahrin Shah was
not involved in the analysis or award of the roofing works. Lembaga Arkitek Malaysia
(LAM) is satisfied that he has acted professionally at all times when carrying out the
scope of works for which he was appointed and there is no case to answer and any

wrongdoing that may have been implied by the official Investigation Committee report.

The basic consideration and responsibility of an architect in the design of a
public building is to ensure the safety and health of the building’s occupants and users.
In the case of a failed building, the responsibilities of the architect would have to be
ascertained with regards to the design and supervision duty.'* Even though the sufficient
evidence was adduced that the consultants were not required to carry out day to day
supervision, it has been often asked by the architects why the legal action taken against
architect whenever buildings or any other built form collapses, without inquiring their
faults and circumstances leading to the collapse. It has brought embarrassment and
mental agony to them. As a principal submitting person and notional leader of the
building team, the architect, in the first instance and without investigation, will always
be deemed to be at fault as the consultant who is responsible for the cause of the

collapse.

2.6 Firms blacklisted in Jaya Supermarket collapse, June 5, 2009, The Star

BDato’ Ar. Nur Haizi Bt. Abdul Hai, December 2010, Warta LAM, Lembaga Arkitek Malaysia,
Percetakan Skyline Sdn. Bhd.

' Refer no.13



1.3 Objective of the Research

This study is undertaken with the objective to identify the extent of an

architect’s duties to the client for supervision of construction projects by exploring the

duties for detecting, preventing and correcting defective work.

14 Research Scope

The main element in this research is regarding the scope of the duties, liabilities

and responsibility of Architect over supervision during construction phase which will be

discussed in detail. The scope of this research will be limited to the following areas:

The research scope will only focusing on Code of Professional Conduct
of a professional architect in Rule 28 Part IV under Architects Rules

1996

The research scope will also focus on Standard Conditions of
Engagement of a professional architect in Rule 29 of Part IV under
Architects Rules 1996

The research scope will focusing on the duties and services of
professional architect in supervision in Rule 4, 5 and 6 Part Il Architects

(Scale of Minimum Fees) Rules 1986

The research scope will be focusing on the architect’s responsibility in
supervision. It will be based on relevant statutes, common law, and
regulations of administrative agencies which governed the legal

obligations and responsibilities owed to the client.



Vi) The research will also look at duties and services of supervision under

AIA and RIBA agreements that are relevant to the analysis of case law.

1.5 Research Methodology

In this research, literature review will be the primary methods that will be used
to complete this study. Sources for literature review will be collected from books,
newspaper article, journals and magazines. These sources provide a lot of data that can
help to get a clear view on the background of the study and understanding the issues.
Literature review regarding to the architect’s duties in supervision will be collected to

get a clear view about the topic.

The next stage will be analyzing the data collection. All the collected cases,
information, ideas, data and opinions will be analyzed in order to obtain the research
findings of the case studies on the related legal court cases. The analysis will be
conducted by reviewing and clarifying all the facts and issues of the case law. It
includes the circumstances that architect might be liable in performing their supervision

duties and the review on judge’s decision at the point of law regarding to this issue.

The final stage of the research process will be the writing up of the collected
data and to summaries the research findings as well as conclusion. The whole process of
the research will be reviewed in order to achieve the research objectives. Conclusion
and recommendations will be made based on these findings during the stage of case

analysis.



1.6  Research Structure

This research consists of five (5) chapters. Based on the research methodology,
the following are the brief descriptions of each chapter:
Chapter 1: Introduction

This chapter presents the overall content on the research. It introduces the
background of the research, problem statement, objective, scope, significance of the
research and method to achieve the objective.
Chapter 2: Duties of Professional Architect under Construction Contracts

This chapter concentrates on the duties, responsibility and liability of
Professional Architect to the client which will be based on the agreement of
architectural professional services.
Chapter 3: Architect’s Duties to Supervise Construction Projects

This chapter will focus about the responsibility of an architect regarding to
supervision of construction projects in order to ensure that the understanding of the
issue is achieved.
Chapter 4: Analysis of Research

This chapter analyses the results from the judicial decisions as reported in law
reports which are related to the research issue on architect’s duties in supervision of

construction projects. Selected cases will be discussed and analyzed in detail.

Chapter 5: Conclusion and Recommendation



Conclusion on the research based on all the discussion and analysis of both
International and Malaysian cases in the previous chapter will be presents in this
chapter. Recommendation will be given to give information and gain awareness among

the professionals.

1.7 Significance of the Research

In order to ensure the works are carried out to an acceptable level of quality, the
supervision duty is very important. Supervision is part of the work by the contractor that
needs close attention and supervision because the final outcome of the finished product
depends on the quality of work produced by the contractor on site. Hence, it is expected
that the works will be supervised by the architects to ensure that there is no compromise
in design and actual construction work. It is the responsibility of the architect to carry
out periodic, if not regular, inspection on site to ensure that the quality of work done by
the contractor is up to par. Inadequate supervision is believed to be one of the major

causes of delay in construction projects and will be consequential in the future."

Thus, this research is important to gain awareness among the architects and the
owners in what manner and under which circumstances an architect should be held
responsible for the negligent act. The quality of supervision has a major influence on the
overall performance and efficiency of construction project. Nevertheless, if the issues
and problems as stated in this paper can be taken into consideration by the related agent,
then the construction industry may have an opportunity to take effective measures to

overcome the problems faced in getting the right quality of work done at all levels.

5 wa’el Alaghrabi, Mohd Razali A. Kadir, Azizah Salim and Ernawati, 2005, Significant Factors
Causing Delay of Building Construction Projects in Malaysia, UPM
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